


SAN FRANCISCO

LAW LIBRARY

PRESENTED BY

EXTRACT FROM BY-LAWS.

Section 9. No book shall, at any time, be taken
from the Library Room to any other place than to
some court room of a Court of Record, State or Fed-
eral, in the City of San Francisco, or to the Chambers
of a Judge of such Court of Record, and then only upon
the accountable receipt of some person entitled to the

use of the Library. Every such book so taken from
the Library, shall be returned on the same day, and in

default of such return the party taking the same shall

be suspended from all use and privileges of the

Library until the return of the book, or full compensa-
tion is made therefor to the satisfaction of the
Trustees.

S.c. 11. No books shall have the ^leaves folded
down, or he marked, dog-ea <.]. or otherwise soiled,

defaced or Injured, Any party violating this provision,

shall be liable to pay a sum not exceeding the value

of the book, or to replace the volume by a new one, at

the discretion of the Trustees or Executive Commit-
tee, and shall be liable to bi suspended from all use
of the Library till anj order of the Trustees or Execu-
tive Committee in the premises shall be fully complied
Willi to tlie satisfaction of such Trustees or Executive
Commit tee.



\









L/

No. 857

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

MINER BRUCE and
JULIA M. BRUCE,

Appellants,

vs.

MARY E. MURRAY,
Appellee.

TRANSCRIPT OF RECORD.

Upon Appeal from the United States District Court

for the District of Alaska, Second Division.

The Filmer Brothers Co. Print, 424 Sansome St., S. F.

FILE
m -6 is



Digitized by the Internet Archive

in 2010 with funding from

Public. Resource.Org and Law.Gov

http://www.archive.org/details/govuscourtsca9briefs0204



<^Cyu^u^

Jl v ClJU
, s

A #<£





INDEX.

Page

Affidavit of Francis McNulty ,.,. .,., 32

Amended Complaint ,. .

.

12

Amended Complaint, Second. . 17

Amended Complaint, Third
, 23

Amended Complaint, Third, Demurrer to 29

Appeal Bond . . . 54

Appeal, Order Allowing .

.

49

Appeal, Petition for Allowance of . .

.

47

Assignment of Errors 51

Bond, Appeal 54

Certificate, Clerk's, to Transcript 58

Citation I

Clerk's Certificate to Transcript 58

Complaint 2

Complaint, Amended 12

Complaint, Second Amended. .,...., .i 17

Complaint, Third Amended 23

Complaint, Third Amended, Demurrer to 29

Decree 351

Decree, Motion for Order Setting Aside 43

Decree, Motion for Order Setting Aside 44

Decree, Motion to Modify 41



ii Index.

Page

Decree, Order Denying Motions to Set Aside or

Modify 40

Default 33

Default of Defendants, Motion for 31

Demurrer, Order Overruling 30

Demurrer to Third Amended Complaint 29

Errors, Assignment of , 51

Exhibit "A" (Promissory Note for $750 Given to

Mary E. Murray by Miner Bruce and Julia M.

Bruce. Dated Nome, Alaska, January 5th,

1901) ,,..,
i

Exhibit "B" (Chattel Mortgage) 6

Judgment by Default, Order Vacating Order Deny-

ing Motion to Set Aside . ... 39

Motion for Default of Defendants. . 31

Motion for Order Setting Aside Decree 43

Motion for Order Setting Aside Decree. ... ., 44

Motion to Modify Decree. ... . .. 41

Motion to Set Aside Judgment by Default, Order

Vacating Order Denying. 39

Motions, Order Denying. ...... 46

Motions to Set Aside or Modify the Decree, Order

Denying . . ., .,..,.., 40

Order Allowing Appeal 49

Order Denying Motion to Set Aside Judgment by

Default, Order Vacating.. 39



Index. iii

Page

Order Denying Motions. .,. . . ., 46

Order Denying Motions to Set Aside or Modify the

Decree.. . .1. ...... ... 40

Order Extending Time to File Transcript. .1. ......

.

57

Order Overruling Demurrer ,. ., 30

Order Setting Aside Decree, Motion for. .1. ., 43

Order Setting Aside Decree, Motion for .... 44

Order Vacating Order Denying Motion to Set Aside

Judgment by Default 39

Petition for Allowance of Appeal ... ... ., .

.

47

Second Amended Complaint 17

Summons .............. 10

Third Amended Complaint 23

Third Amended Complaint, Demurrer to. .,. .1 . 29
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Service of the within citation and receipt of a copy

thereof, admitted this 10th day of March, A. D. 1902.

FRANCIS McNULTY,

Attorney for Appellee and Plaintiff in Lower Court.

[Endorsed] : No. 422. Mary E. Murray vs. Miner

Bruce, Julia Bruce. Citation. Filed in the office of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. March 10, 1902. H.

G. Steel, Clerk. By H. C. Gordon, Deputy Clerk.

District Court of the United States, District of Alaska, Sec-

ond Judicial Division.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE and JULIA M.

BRUCE,
Defendants.

Complaint. *

Comes now the plaintiff and for cause of action against

the above-named defendants, and each of them, respect-

fully shows to the Court and alleges:

1st. That on the 5th day of January, 1901, the defend-

ants, and each of them, being indebted to the plaintiff,

in the sum of seven hundred and fifty ($750), for money

loaned to them, and each of them, which debt is evi-

denced by a certain promissory note, made and delivered

to plaintiff, of even date therewith for the sum afore-

said, due and payable on the first day of July, 1901, a
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copy of which is hereto attached, marked Exhibit "A,"

and made a part of this complaint.
|

2d. That for the purpose of securing- the payment of

said debt and the note aforesaid, and at the time and

in the manner therein mentioned, defendants, and each

of them, made, executed and delivered, to the plaintiff,

a chattel mortgage upon the following property, to wit:

The steamer "Fortune Hunter," her engines, furniture

and apparel, which steamer was then, and is now, lying

in and upon the waters of Fish Kiver, in the District

aforesaid, a copy of said mortgage being hereto attached,

marked Exhibit "B," and made a part of this petition.

3d. That upon the eighth day of January last the

plaintiff caused a certified copy of said chattel mortgage

to be recorded in the office of the precinct of Nome, the

residence of the parties, and each of them, and upon the

date aforesaid in the office of the recorder for the Pre-

cinct of Ohinik the precinct where the property was sit-

uated, and upon the 13th day of February last past sent

through the United States mail, prepaid, the said mort-

gage to be recorded with the Collector of Customs, at

the Port of St. Michaels, Alaska, from whence it has not

returned.

4th. That default has been made in the payment of

said mortgage, and the note secured thereby, and that

the same is long since past due and wholly unpaid.

5th. And this plaintiff further shows to the Court

and alleges the truth to be that the defendants are now

conniving and endeavoring by every means in their pow-

er to annul and render nugatory the value of said mort-

gage, as a security, and to destroy the same in the hands

of this plaintiff by retaining possession of said boat, and
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allowing or pretending to allow the wages of men em-

ployed to operate said boat accumulate in order that the

same may become liens, marine or otherwise, against

said boat prior to the lien of this plaintiff, and alleging

the same to be such, intending thereby to hinder and

delay this plaintiff in the collection of her debt, and to

defraud her out of the same.

6th. And the plaintiff further alleges that by and

under the terms of said mortgage she is entitled to the

immediate possession of said boat, her engines, furniture

and apparel, to the end that the same may be cared for

during the process of this foreclosure, or that the same

should be taken in charge by and under the care of this

Court, and safely moored in the waters of Fish River, un-

til the same may be sold to satisfy the plaintiffs debt.

And that the defendants are wholly insolvent and are

unable to pay said plaintiff's debt, and have no other

property out of which the said debt might be made, and

that this plaintiff will be wholly remediless, either at

law or in equity, to collect said indebtedness unless the

property herein mortgaged shall be taken from the pos-

session of the defendants, and cared for and preserved

pending this litigation. And, further, that the defend-

ants are now threatening to remove said boat out of the

waters of Fish River, and Golofnin Bay, and into and up-

on the waters of Bering Sea, contrary to the covenants

in said mortgage contained, the said boat being a light

draft stern-wheeled steamer, dangerous to be in or upon

deep waters, and fit only to navigate river streams.

Wherefore, the plaintiff prays for judgment against

said defendants, and each of them, for the sum of $750

and interest upon the same, at the rate of eight per cent
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per annum, from the first day of July last past, and for

costs and disbursements; that the said mortgage be fore-

closed, and the said mortgaged property sold, by and

under the direction of this Court, according to its prac-

tice, and the proceeds thereof applied to the payment of

the plaintiff's claim, or as much as will pay the same.

And that the marshal, be directed to make a good and

sufficient deed for the same to the purchaser, and that

the purchaser be placed in possession thereof, and that

the defendants' equity of redemption be forever barred

and foreclosed.

And further the plaintiff prays that pending this liti-

gation the said mortgaged property be placed in her

possession as in said mortgage provided, or that the

same may be cared for by and under the direction of the

Court.

And for such other and further relief as to equity and

good conscience may appertain.

FRANCIS McNULTY,
Attorney for the Plaintiff.

United States of America, ]
>ss.

District of Alaska, J ,

Mary E. Murray, being first duly sworn, says: Tha

she is the plaintiff in the above-entitled action, and has

knowledge of the facts herein stated; that she has read

the above complaint and knows the contents thereof,

and that the allegations therein contained are true as

she verily believes.

MARY E. MURRAY.
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Subscribed and sworn to before me and in my pres-

ence, this 20th day of July, 1901.

[Seal], FRANCIS McNULTY,
Notary Public, Alaska.

I hereby certify that the above and within is a true

copy of the complaint in this action.

FRANCIS McNULTY,

Attorney for the Plaintiff.

Exhibit "A."

Nome, Alaska, January 5th, 1901.

On or before the 1st day of July, 1901, we jointly and

severally promise to pay Mary E. Murray, or order, the

sum of seven hundred and fifty ($750), for value re-

ceived.

MINER BRUCE.

JULIA M. BRUCE.

Exhibit "B."

CHATTEL MORTGAGE.
This mortgage, made this 5th day of January, 1901,

between Miner Bruce and Julia M. Bruce, his wife, of

Nome, Alaska, parties of the first part, and Mary E.

Murray, party of the second part, witnesseth: That,

Avhereas the parties of the first part, are indebted to the

party of the second part in the sum of $750, as evidenced

by a certain promissory note, dated January 5th, 1901,

for the sum of seven hundred and fifty dollars, due and

payable upon the first day of July, 1901, and whereas,

in order to secure the payment of said debt and the note

aforesaid, the parties of the first part have agreed to
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pledge and mortgage certain property, to wit, a certain

steamboat known as the "Fortune Hunter," her engine,

furniture and apparel, which boat is at present situated

in and upon the waters of Fish River, Alaska.

Now, therefore, the parties of the first part being the

owners of and in possession of the boat aforesaid, hereby

grants, bargains, sells and conveys to the party of the

second part, all and singular their and each of their

rights, title and interest, in and to the said boat "For-

tune Hunter," her engines, furniture and apparel, to

have and to hold to the second party, her heirs and as-

signs forever. But upon this condition, however, that

if the parties of the first part shall pay or cause to be

paid the said promissory note, according to its terms and

effect, and at the date therein named, then and in such

case this mortgage and conveyance shall be null and

void, otherwise in full force and effect.

And it is further covenanted and agreed that until

the date of the maturity of said note, the parties of the

first part shall have the possession of said boat and the

use of the same in and upon the waters of the said Fish

River and its tributaries and Golofnin Bay, but the par-

ties of the first part covenants and agrees to and with

the party of the second part, that they nor neither of

them shall not remove the said steamboat, from or out

of the waters of the said Fish River, or allow the same

to be in or upon the waters of Bering Sea, until the debt

herein secured shall be fully paid and canceled.

And the parties of the first part covenants with the

party of the second part, that they will pay or cause to

be paid, the said sum aforesaid, as in said note specified,

and if the same shall not be paid as aforesaid, that they
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and each of them will surrender the possession of said

boat to the party of the second part.

And it is further provided that in case of a breach in

the covenants of this mortgage the party of the second

part shall be entitled to take and have possession of said

boat and the property herein mortgaged the same and in

like manner as if the said mortgage was in default for

nonpayment.

MINER BRUCE.

JULIA M. BRUCE.

Signed, sealed, and delivered this 5th day of January,

1901, in presence of:

F. McNULTY.

E. B. TYLER.

United States of America, 1

f
ss.

District of Alaska. J

Be it remembered that on this 5th day of January,

1901, before the undersigned, a notary public, within

and for said District, personally appeared Miner Bruce

and Julia M. Bruce, his wife, the parties to me known,

who made and executed the above and foregoing mort-

gage, and the said Miner Bruce, for himself, and the said

Julia M. Bruce, for herself, acknowledged before me
that they, and each of them, signed and executed the

said mortgage, as their, and each of their, free acts and

deed.

In witness whereof, I have hereunto set my hand and

affixed my official seal the day and date last above writ-

ten.

[Notarial Seal] FRANCIS McNULTY,
Notary Public, Alaska.
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United States of America,*ica, 1

r
•ss.

District of Alaska.

Miner Bruce, Julia M. Bruce, his wife, and Mary E.

Murray, being first duly sworn, deposes and says that

they are all of the parties to the above mortgage, and

the said Miner Bruce, for himself, and the said Julia M.

Bruce, for herself, and the said Mary E. Murray, for her-

self, say that the above and foregoing mortgage is made

in good faith for the purpose of securing the debt afore-

said, and that the same is a bona fide debt, and that the

said mortgage is not made or designed to hinder or delay

or defraud creditors.

MINER BRUCE.

JULIA M. BRUCE.

MARY E. MURRAY.

Subscribed and sworn to before me, and in my pres-

ence, this 5th day of January, 1901.

[Seal] FRANCIS McNULTY,

Notary Public, Alaska.

[Endorsed] : 422. United States District Court, Alas-

ka. Mary E. Murray vs. Miner and Julia M. Bruce.

Complaint. (Original.) Filed in the United States Dis-

trict Court, District of Alaska, Second Division. July

22, 1901. H. G. Steel, Clerk. H C. Gordon, Deputy.
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UNITED STATES OF AMERICA.

United States District Court, District of Alaska, Second Di-

vision.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE and JULIA M.

BRUCE, His Wife,

Defendants.

Summons.

Action brought in the said District Court, and the Com-

plaint filed in the office of the Clerk thereof, at

, in the Territory of Alaska.

FRANCIS McNULTY,

Plaintiff's Attorney.

Defendants' Attorney.

The President of the United States of America, Greet-

ing, to Miner Bruce and Julia M. Bruce, His Wife,

the Defendants Above Named:

You are hereby summoned to appear in the United

States District Court, District of Alaska, Second Divi-

sion, at Nome, in the District of Alaska, within thirty

days after service of this summons, exclusive of the day

of service, and defend the above-entitled action in the

court aforesaid, and in case of your failure so to do,

judgment will be rendered against you, according to the

demand of the complaint, now on file in the office of the

Clerk of said Court, a copy of which complaint is here-
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with served upon you. And unless you appear thereto

and defend, the plaintiff will apply to this Court for

the relief demanded.

Witness the Honorable ARTHUR H. NOYES, Judge

of the said United States District Court, and the seal of

said Court, affixed this 22d day of July, in the year of

our Lord one thousand nine hundred and one, and in the

Independence of the United States the one hundred and

twenty-sixth.

[Seal] H. G. STEEL,

Clerk of the United States District Court, District of

Alaska, Second Division,

By H. C. Gordon,

Deputy Clerk.

United States Marshal's Office,

District of Alaska, Second Division.}'

I hereby certify that I received the within writ on

the twenty-second day of July, 1901, and personally

served the same on the twenty-second day of July, 1901,

by delivering to and leaving with Miner Bruce and Julia

M. Bruce, his wife, said defendants named therein per-

sonally, at Nome, in said District, a certified copy there-

of, together with a copy of the complaint, certified to be

such by attorney for plaintiff, attached thereto.

FRANK H. RICHARDS,

United States Marshal.

By Floyd W. Davis,

Deputy.

Returned July 24th, 1901.

Marshal's Fees.

To service. .... .$9.00
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[Endorsed] : Cause No. 422. United States District

Court, District of Alaska, Second Division. Mary E.

Murray, Plaintiff, vs. Miner Bruce and Julia M. Bruce.

Summons. Filed in the office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska, July 24, 1901. H. G. Steel, Clerk. By H. C.

Cordon, Deputy Clerk.

District Court of the United States, District of Alaska, Sec-

ond Judicial Division.

MARY E. MURRAY,
Plaintiff,

;

vs.

MINER BRUCE and JUTJA M. BRUCE
Defendants,

Amended Complaint.

Comes now the plaintiff before the time to answer in

this action hereinbefore commenced, and for an amended

complaint in the same, respectfully shows to the Court

and alleges:

1st. That on the 5th day of January, 1901, the defend-

ants and each of them, being indebted to the plaintiff

for the loan of money in the sum of $750, which debt is

evidenced by the execution of a certain promissory note

made and delivered to the plaintiff, of even date there-

with, for the sum aforesaid, due and payable on the first

day of July, 1901, a copy of which note is attached to

original complaint marked Exhibit "A," and made a part

of this complaint.
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2d. That in order to secure the payment of the said

note, at the time and manner therein specified, on the

date aforesaid, the plaintiffs and each of them made and

delivered to the plaintiff their certain mortgage deed,

wherein they and each of them mortgaged and conveyed

to the plaintiff certain property, to wit: The steamer

"Fortune Hunter," her engines, furniture and apparel,

which steamer was at the date aforesaid resting and

moored on snow and ice on the banks of Fish River in

the recording district of Chinik, Alaska, a copy of which

mortgage is attached to the original complaint, marked

Exhibit "B," and made a part of this petition.

3d. That the plaintiff, on or about the 8th day of

January, 1901, caused duly certified copies of said mort-

gage to be recorded in the recording districts of Cape

Nome, where the sakl parties resided, and in the record-

ing district of Chinik, where the said property was at the

time situated, and also at the time aforesaid sent bj

mail through the United States mail, prepaid, the said

mortgage to the collector of customs at St. Michaels,

Alaska, from whence it has not since been returned.

4th. That said mortgage contains the following cove-

nants and conditions, in effect, to wit, that in case the

said indebtedness should not be paid at the time and in

the manner as in said note specified, or in case the said

boat should be taken out of the waters of the said Fish

Kiver, or should be in or upon the waters of Bering Sea,

then and in such case the said mortgagee should be en-

titled to the immediate possession thereof.

5th. That default has been made in the conditions

and covenants and conditions of said mortgage, in this,
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that the said note and mortgage has become due and re-

mains wholly unpaid, and that contrary to the covenants

of said mortgage and neglectful of their duty in that re-

gard, they have subjected the said mortgaged property

to great danger in taking the same out of the waters of

the said Fish River, and into the waters of Bering Sea,

and since the filing of the first complaint in this action

tue said boat, at the instance of the said mortgagors, has

been brought from Golofnin Bay upon the waters of

Bering Sea into the mouth of Snake River, at the city of

Nome, where the said boat now lies.

6th. That the plaintiff, upon learning of the arrival

of said vessel in Snake River and moored to the bank

thereof, by her agents and attorneys, went on board

thereof to ascertain the condition of said mortgaged

property, and found the same to be in charge of John

Morgan as captain, Joseph Hendrich as engineer, and W.

G. Woodworth as fireman, each of whom claimed to have

a claim and lien for wages against said mortgaged prop-

erty, said claims and each of them accruing subsequent

to the making and recording of the plaintiff's said mort-

gage, and while the said mortgaged property was in the

possession of the same and operated by the said Miner

Bruce, during the open season of navigation on said Fish

River, and up to the 30th day of July, 1901, which labor

and work done by the said several parties upon the said

boat in running and operating the same was all done and

performed at the instance and request of the said Miner

Bruce the amount due the said John Morgan as captain

being the sum of $438.18, and the amount due the said

Joseph Hendrich being the sum of $569.15, and the



vs. Mary E. Murray. 15

amount due the said W. G. Woodwortk being the sum of

$201.75, all of which claims for value received have been

assigned to this plaintiff by the said several claimants,

who is now the owner and holder thereof.

7th. That the said mortgaged property is scant se-

curity for the said plaintiff's mortgage and the labor

claims upon it, and that if the earning capacity of the

boat is not employed the present open season, in order

to reduce the said indebtedness, this plaintiff will be in

great danger of losing her said claim, and will be wholly

remediless to collect the same by reason of the insolvency

of the defendants.

8th. That some time in the year 1900, the said defend-

ants purchased the said boat from the Alaska Bonanza

Mining and Trading Company for the sum of $3,000, and

that since said time the said boat has deteriorated in

value and the machinery thereof has become worn, and

this plaintiff is informed and believes that the said boat

is not now worth more than $1,500, and will not sell for

more than that sum at public sale. And that by reason

of the default in the said mortgage aforesaid, this plain-

tiff is entitled to the possession of said property and de-

mands the same, yet nevertheless said possession is re-

fused by the defendants, and said property is wrongfully

detained by them for the express purpose, this defendant

believes, of working a loss of said property by using the

same without paying the said debt, and then wrecking

and abandoning the same at the end of the season.

9th. That said property has not been taken for a tax

assessment or fine pursuant to a statute, or seized under
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an execution or attachment against the property of the

plaintiff.

Wherefore, the plaintiff prays that an account be taken

of the plaintiff's said several claims against the defend-

and the said property, and that they be ascertained by

the Court or under its direction, and that the plaintiff

have judgment therefor. And that the said mortgaged

property be sold to satisfy the same, together with legal

interest from maturity; that the said mortgage be fore-

closed, and that after the sale aforesaid the defendants'

equity of redemption be forever barred and foreclosed.

That an order be granted requiring the defendants to

turn over the possession of the property to the plaintiff

upon her giving a bond as required by the Court. And

the plaintiff herewith tenders good and sufficient bond

in the sum of $3,500 in that regard.

And for such other and further relief as to the Court

may seem equitable.

FRANCIS McNULTY,

Attorney for the Plaintiff.

United States of America,

District of Alaska. 1<

Mary E. Murray, being first duly sworn, says that she

is the plaintiff in the above-entitled action, and has read

the foregoing complaint and knows the contents thereof,

and that the same are true as she verily believes.

MARY E. MURRAY.

Subscribed and sworn to before me and in my presence

this day of July, 1901.

[Seal] FRANCIS McNULTY.
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Received, a copy bf the within acknowledged this 1st

day of August, 1901.

MINER BRUCE.

By FRANK A. STEELE.

[Endorsed]: No. 422. United States District Court.

Mary E. Murray vs. Miner Bruce et al. Amended Com-

plaint. (Original.) Filed in the office of the clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. August 1st, 1901. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.

United States District Court, District of Alaska, Second

Division.

MARY E. MURRAY,
Plaintiff,

t

vs.

MINER BRUCE and JULIA M. BRUCE
Defendants.

Second Amended Complaint.

Comes now the plaintiff and for cause of action against

the defendants, and each of them, respectfully shows to

the Court and alleges:

1st. That on or about the 5th day of January last past

the defendants and each of them, being indebted to the

plaintiff in the sum of $750 for money loaned to them, and

each of them, for which said defendants, and each of

Lhem, on or about the date aforesaid, made, executed and

delivered to the plaintiff their certain promissory note

due and payable on the first day of July, 1901, a copy of
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which is attached to the original petition filed herein,

and made a part of this petition.
,

2d. That for the purpose of securing the payment of

said note as therein set forth, defendants and each of

ihem, on or about the date aforesaid, made, executed

and delivered to the plaintiff their certain mortgage deed,

wherein was conveyed to the plaintiff the steamer "For-

tune Hunter," her engines, furniture and apparel, which

steamer was then lying in the ice ou Fish River, in the

recording district of Chinik, Alaska, a copy of which

mortgage is also attached to the original complaint filed

herein and herein referred to and made a part of this

amended complaint.
v

3d. That on or about the date aforesaid, duly certified

copies of said mortgage were duly recorded in the re-

cording offices of Cape Nome, the residence of the mort-

gagors, and in Chinik, where the said property was then

situated. And on or about the 15th day of February last

past plaintiff sent the said mortgage through the United

States mail, prepaid, to be recorded with the Collector

of Customs at the port of St. Michaels, Alaska.

4th. That the mortgage aforesaid contains the follow-

ing covenants and conditions, to wit, that during the ex-

istence of said mortgage the defendants should not suffer

or permit the said steamer to be taken out of the waters

of Fish River and Golofnin Bay, and should not suffer or

permit the same to be in or upon the waters of Bering

Sea. And that in case of the nonpayment of the said

note at the time and manner therein specified, or in case

of a breach of the covenants or conditions of the said

mortgage, the possession of the said mortgaged property
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should be turned over to the plaintiff by said defendants

a,nd each of them, and that the plaintiff should be en-

titled thereto.

5th. That default has been made in the conditions of

said mortgage, to wit. the said note remains wholly due

and unpaid. And the defendants have taken said prop-

erty out of the waters of Fish Kiver and into and upon

the waters of Bering Sea, making the voyage therewith

from Ohinik to Nome, where said boat now lies in Snake

Kiver without care and liable to be lost.

6th. That the plaintiff is the owner and holder of said

note and mortgage, and that the same is a first lien upon

said property, and the amount due thereon is the sum of

$750.00, with interest thereon from the date of maturity

at the rate of 8 per cent per annum; that the plaintiff

has demanded possession of said property from said de-

fendants, and that they have refused to surrender the

same.

SECOND CAUSE OF ACTION.

That subsequent to the making and recording of the

mortgage aforesaid, and while the said vessel was oper-

ated and earning freight for and by the defendants on

Fish River, which freights were collected by the said

Miner Bruce, the defendants employed John Morgan to

work and labor upon said boat as captain, at the agreed

salary of $100 per month, from April 12th to 30th, and

$150 per month for May, and $200 per month thereafter.

That under said employment the said Morgan worked

as aforesaid from April 12th to July 31st, when the said

Morgan had an accounting with the said Miner Bruce,
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and there was found due the said Morgan the sum of

$438.18 for the labor and duties so performed, which sum

and account the said Morgan on the date aforesaid trans-

ferred and assigned to this plaintiff, who is now the

owner and holder thereof, and that the same has been

due since the date aforesaid and remains wholly unpaid.

THIRD CAUSE OF ACTION.

That in like manner the defendants employed W. G.

Woodworth to work and labor upon said boat in the

capacity of fireman, at the agreed price of $1.50 per hour

while under steam, this from July 10th to 13th, and there-

after the sum of $1.00 per hour in like manner; that in

the matter of said employment, on or about the 31st day

of July last past, the said Woodworth had an accounting

with the said Miner Bruce, and there was found due the

said Woodworth the sum of $201.75, which said sum and

account on the date aforesaid has been duly assigned to

the plaintiff, who is now the owner and holder thereof,

no part of which has been paid.

FOURTH CAUSE OF ACTION.

That in like manner the defendants employed one

Joseph Hendrich to perform work and labor upon said

boat as engineer, at the agreed salary of $125 per month

for April, $150 per month for May, and thereafter $2.00

per hour while under steam.

That pursuant to said employment, the said Hendrich

earned for April the sum of $104.20, and for May the

sum of $150, and from June 19th to 30th—63£ hours

—

$127, and from July 1st to 25th—280* hours—4560.00—

in all the sum of $941.20.
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$941.20

Less

April 5th, paid the sum of f 22.05

July 14, paid the sum of 100.00

July 22, paid the sum of 250.00 372 . 05

Leaving a balance due the said Hendrich of $569.15

Which sum and account has been duly assigned to plain-

tiff, who is now the owner and holder thereof, and that

the same has been due since the date aforesaid and re-

mains wholly unpaid.

Wherefore the plaintiff prays for judgment against

said defendants, and each of them, for the sum of $750.00,

and interest thereon from maturity at 8 per cent per an-

num, and that the same be declared a first lien upon the

said mortgaged property, as per plaintiff's first cause of

action. And that on account of the second, third and

fourth causes of action the amount due thereon be as-

certained by the Court or under its direction, and that

the plaintiff have judgment therefor for the amount so

ascertained, and that the same be declared a second

lien upon said steamer "Fortune Hunter," her engines,

furniture and apparel;
j

That the said mortgage be foreclosed and the said

mortgaged property sold under the direction of this

Court, and according to the practice thereof, and the pro-

ceeds thereof first applied to the payment of costs, and

then to the plaintiff on account of said security and then

on account of the said second, third and fourth causes of

action.
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That pending this foreclosure the possession of the said

mortgaged property be turned over to the plaintiff, as

in said mortgage provided. And that the Court allow a

reasonable attorney's fee for plaintiff's attorney in the

matter of the foreclosure of the labor liens herein set

forth.

And for such other and further relief as the Court may

deem proper in the premises.

FRANCIS McNULTY,

Attorney for the Plaintiff.

United States of America,
^ss

District of Alaska.

Mary E. Murray, being first duly sworn, says: That

she is the above-named plaintiff, and that the above

amended complaint is true, as she verily believes.

' MARY E. MURRAY.

Subscribed and sworn to before me this 1st day of

October, 1901.

[Seal] FRANCIS McNULTY,

Notary Public, Alaska.

I hereby certify that the above is a true copy of the

amended complaint in this action.

Copy of the within complaint received this 3d day of

October, 1901.

FRANK A. STEELE,

Attorney for Defendants.
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[Endorsed]: No. 422. United States District Court,

Alaska. Mary E. Murray vs. Miner Bruce et al. (Origi-

nal.) Amended Complaint. Filed in the office of the

clerk of the United States District Court, Alaska, Second

Division, at Nome, Alaska, the October 3, 1901. H. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk.

United States District Court, District of Alaska, Second

Division.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE and JULIA M. BRUCE
Defendants

Third Amended Complaint

Comes now the plaintiff and for cause of action against

the defendants, and each of them, respectfully shows to

the Court and alleges:

1st. That on or about the 5th day of January, last

past the defendants, and each of them, made, executed

and delivered to the plaintiff their certain promissory

note for the sum of $750 due and payable on the first

day of July, 1901, wherein the defendants and each of

them promised to pay to the plaintiff said sum at the

date herein mentioned.

2d. That for the purpose of securing the payment of

said note and at the time and in the manner therein

mentioned, on or about the said 5th day of January afore-

said, defendants and each of them made, executed and
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delivered to tne plaintiff their certain mortgage deed

upon the Steamer "Fortune Hunter," her engines fur-

niture and apparel, wherein was conveyed to the plain-

tiff all the right, title and interest of the defendants and

each of them in and to said property for the purposes

aforesaid, the said steamer then lying and being in and

upon the waters of Fish River in the recording district

of Chinik, Alaska.

3d. That on or about the date last mentioned duly

certified copies of said mortgage were recorded in the

recording district of Cape Nome, the residence of the

mortgagors, and in the said recording district of Chinik,

where the said property was situated.

4th. That said mortgage contains the following co-

venants and conditions, to wit: That during the exist-

ence of said mortgage the said mortgagors should not

suffer or permit the said mortgaged property to be re-

moved from the waters of said Fish River and Golofnin

Bay, or to be in or upon the waters of Bering Sea. And

that in case of the nonpayment of said note as hereinbe-

fore mentioned, or in case of the breach of any of the

covenants of said mortgage, the plaintiff should be en-

titled to the immediate possession of the said mort-

gaged property. And that upon the happening of any

of the contingencies above mentioned the defendants and

each of them would turn over the possession of said

property to the plaintiff.

5th. That default has been made in the conditions

of said mortgage, to wit, the said note remains due and

wholly unpaid. And further that the said defendants

have taken said boat from the waters of said Fish River,
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and have taken the same upon the waters of Bering

Sea, making the voyage therewith from Golofnin Bay to

Nome, where said steamer now lies.

6th. That the plaintiff is the owner and holder of

said note and mortgage. And the amount due thereon

is the sum aforesaid, with interest thereon from the date

of maturity at eight per cent per annum. And that

same or no part thereof has been paid.

7th. That the plaintiff has demanded the possession

of said mortgaged property, and that the defendants

have refused to give or surrender the same to the plain-

tiff as in said mortgage provided or at all.

SECOND CAUSE OF ACTION.

And for a second cause of action the plaintiff alleges

that on or about the month of March last past the de-

fendant Miner Bruce, acting as the owner of said steam-

er "Fortune Hunter," entered into a contract of employ-

ment with one John Morgan for the running and opera-

tion of said vessel as captain at the agreed salary of

$100 per month, for the month of April, 1901, and $150

for the month of May, 1901, and $200 per month there-

after.

2d. That the said Morgan worked upon said vessel

in the matter of said employment and performed his

duties in that regard until about the 31st day of July,

1901, when he had an accounting with the said Bruce,

and there was found due the said Morgan in the matter

of said employment the sum of $138.18, which sum the

said Bruce promised to pay to the said Morgan, but the

same is now due and unpaid.
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3d. That the said Morgan has assigned the said claim

to this plaintiff, and that the same or no part thereof has

been paid.

THIRD CAUSE OF ACTION.

And for a third cause of action the plaintiff alleges

that on or about the 1st day of July, 1901, the said Miner

Bruce, acting as the owner of said vessel, employed one

W. G. Woodworth to work and labor upon said boat as

fireman at the agreed wages of $1.50 per hour during

part of said month while under steam. And from and

after July 15th, $1.00 per hour in like manner.

2d. That in the matter of said employment the said

Woodworth continued therein and performed said duties

until on or about the 31st day of July last past, when he

had an accounting with the said Bruce and there was

found due the said Woodworth the sum of $201.75, which

sum the said Bruce promised and agreed to pay to the

said Woodworth but that no part thereof has been paid.

3d. That the said Woodworth has assigned the said

claim to this plaintiff, and that the same or no part there-

of has been paid.

FOURTH CAUSE OF ACTION.

1st. And for a fourth cause of action the plaintiff

alleges that on about the 3d day of April last past, the

said Miner Bruce, acting as the owner of said vessel

employed one Joseph Hendrich as engineer thereupon

at the agreed salary of $125 per month for April, 1901,

and $150 per month for May, 1901, and thereafter at the

rate of $2.00 per hour while under steam.

2d. That pursuant to said contract the said Hendrich

performed his duties in that regard, and continued in
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said employment until on or about the 31st day of

July, 1901, and earned for the said mouth of April, the

sum of $104.20, and for the months of May, 1901, the

sum of $150, and worked from June 10th to the 30th,

1901, 63£ hours, and from July 1st, 1901, to 30th, 280£

hours, earning in all the sum and amount of $941.20, no

part of which has been paid but the sum of $22.05 on

April 5th aforesaid, and the sum of $100 July 14th afore-

said, and the further sum of $250, July 22d, aforesaid,

leaving due the said Hendrich the sum of $569.15, no

part of which has been paid.

3d. That the said Hendrich has assigned his said

claim to this plaintiff, and that the said last mentioned

amount remains due and unpaid.

Wherefore the plaintiff prays judgment against the

said defendants and each of them upon her first cause

of action for the amount therein mentioned with interest

thereon at 8% from July 1st, 1901, and that the said

mortgage be foreclosed, and that the said mortgaged

property be sold to pay the same. And that on and af-

ter said foreclosure and sale the equity of redemption

of said defendants and each of them be forever barred

and foreclosed.

2d. That the plaintiff have judgment against the

said Miner Bruce for the sum and amounts mentioned

in the second, third and fourth causes of action with in-

terest thereon at 8% from July 31st, 1901, to wit the

sums of $438.18, $201.75 and $569.15, respectively, and

that the same be declared liens upon said vessel, to-

gether with the said mortgage. And that the said ves-

sel be sold to pay the same.
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And for such other and further relief as to equity and

good conscience may appertain.

FRANCIS McNULTY,

Attorney for the Plaintiff.

United States of America,

District of Alaska. }
Mary E. Murray, being first duly sworn, says, that she

is the plaintiff in the above-entitled action, and has

knowledge of the facts herein stated; that she has read

the foregoing amended complaint, and that the allega-

tions therein are true as she verily believes.

MARY E. MURRAY.

Subscribed and sworn to before me and in my presence

this 16th day of November, 1901.

[Seal] FRANCIS McNULTY,

Notary Public, Alaska.

Received a copy of the foregoing paper this 18th day

of November.

[Endorsed] : No. 422. United States District Court,

Second Division. Mary E. Murray, vs. Miner Bruce et

at. Third Amended Complaint. Filed in the office of

the clerk of the United States District Court, Alaska,-

Second Division, at Nome, Alaska. November 18, 1901.

H. G. Steel, Clerk. By H. C. Gordon, Deputy Clerk.
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In the United States District Court for the District of Al-

aska, Second Division.

MARY E. MURRAY,

No. 422.

Plaintiff,

vs.

MINER BRUCE and JULIA M. BRUCE,
Defendants.

Demurrer to Third Amended Complaint.

Come now the defendants above-named and demur to

the plaintiff's third amended complaint upon the ground

and for the reason:

First.—That several causes of action have been im-

properly united.

Second.—The defendants demur to the plaintiff's sec-

ond cause of action for the reason that there is a defect

of parties defendant; and upon the further ground that

the same fails to state facts sufficient to constitute a

cause of action against the defendants; and upon the fur-

ther ground that the Court has no jurisdiction of the

subject matter, the contract sued on being maritime and

cognizable only in admiralty.

Third.—The defendants demur to the plaintiff's third

cause of action on the several grounds and for the sev-

eral reasons set forth in demurrer to the said second

cause of action.

Fourth.—The defendants demur to the plaintiff's

fourth cause of action upon the several grounds and for

the several reasons set forth in defendant's demurrer to

the plaintiff's second cause of action.

FRANK A. STEELE,

Attorney for Defendants.
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I hereby certify that I believe the foregoing demurrer

to be well founded in point of law.

FRANK A. STEELE,

Attorney for the Defendants.

Received a copy of the foregoing demurrer this 14th

day of December, 1901.

FRANCIS McNULTY,

Attorney for Plaintiff.

[Endorsed]: No. 422. In the United States District

Court, District of Alaska, Second Division. Mary E.

Murray, vs. Miner Bruce et al. Demurrer to Third

Amended Complaint. Filed in the office of the clerk of

the United States District Court, District of Alaska, Sec-

ond Division, at Nome, Alaska. December 14, 1901. H.

G. Steel, Clerk. By H. C. Gordon, Deputy Clerk.

United States District Court, District of Alaska, Second

Division.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE and JULIA M. BRUCE,
Defendants.

Order Overruling Demurrer.

This cause coming on to be heard before the Court this

17th day of December, 1901, upon the demurrer of the

defendants to the third amended complaint of the plain-

tiff, the plaintiff appearing by Francis McNulty, her at-

torney, and the defendants appearing by Frank E. Steele,
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their attorney, and the matter and things mentioned in

said demurrer being submitted to the Court, and upon

argument of counsel, and the Court being advised con-

cerning the same

—

It is ordered that said demurrer be and the same is

hereby overruled. And it is further considered that the

defendants have three days to answer the complaint.

Defendants object to the overruling of the demurrer,

which exception is allowed by the Court.

By the Court,

JAMES WICKERSHAM,
Judge.

[Endorsed] : No. 422. In the United States District

Court for the District of Alaska, Second Division. Mary

E. Murray, vs. Miner Bruce et al. Order Overruling De-

murrer, etc. Filed in the office of the clerk of the United

States District Court, Alaska, at Nome, Alaska. Decem-

ber 17, 1901. H. G. Steel, Clerk. By H. C. Gordon, Dep-

uty Clerk.

United states District Court, District of Alaska, Second

Division.

MARY E. MURRAY,

vs.

MINER BRUCE et al.,

Plaintiff,

Defendants.

Motion For Default of Defendants.

Comes now the plaintiff and respectfully shows the

Court that in said cause on the 17th day of December
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last past, the defendants were given three days in which

to answer the complaint of the plaintiff, and that said

order has not been complied with, and no answer has

yet been filed.

Wherefore, the plaintiff prays that the defendants, and

each of them, be declared in default for want of answer,

and that the same be entered by the clerk of this court.

FRANCIS McNULTY,

Attorney for the Plaintiff.

[Endorsed] : No. 422. United States District Court,

Alaska. Mary E. Murray, vs. Miner Bruce et al. Mo-

tion for Default. Filed in the office of the clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. December 26, 1901. H. G. Steel,

Clerk. By H. C. Cordon, Deputy Clerk.

United States District Court, District of Alaska, Second

Division.

MARY E. MURRAY, \

Plaintiff,

vs.

MINER BRUCE and JULIA M. BRUCE
Defendants.

Affidavit of Francis McNulty.

Francis McNulty, being first duly sworn, says: That

on December 17th last past, said cause was considered

by the Court upon the defendants' demurrer to the plain-

tiff's complaint, at which time said demurrer was over-

ruled, and the defendant given three days in which to
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file answer in said cause, as will be shown by the rec-

ord in said cause. That since said date the defendants

have neither filed answer or otherwise pleaded in said

cause, nor served one on this affiant or the plaintiff or

other person representing the plaintiff, or at all.

FRANCIS McNULTY.

Subscribed and sworn to before me this 26th day of

December, 1901.

[Seal] GEORGE A. VERGE,
Notary Public, Alaska.

[Endorsed] : United States District Court, Alaska,

Second Division. Mary E. Murray, vs. Miner Bruce et

al. Affidavit for Default for Want of Answer. Filed

in the office of the clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. De-

cember 26, 1901. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.

In the United States District Court for the District of Al-

aska, Second Division.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE et al.

Default.

Francis McNulty, attorney for plaintiff herein, hav-

ing filed his motion for the entry of the default of the
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defendants Miner Bruce and Julia M. Bruce, and it ap-

pearing from an examination of the files in said cause

that heretofore, to wit, on the 17th day of December,

said defendants were by order of the Court given three

days within which to answer the complaint herein, and

it appearing that said order has not been complied with

and no answer has been filed by said defendants, and

that no further time has been granted by the Court for

the filing of such answer, and it appearing that said

defendants are in default, the default of said Miner

Bruce and Julia M. Bruce is hereby entered.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 26th day of December,

A. D. 1901.

[Seal] H. G. STEEL,

Clerk of the United States District Court, Second Di-

vision.

By H. C. Gordon,

Deputy Clerk.

[Endorsed] : No. 422. In the United States District

Court for the District of Alaska, Second Division. Mary

E. Murray, vs. Miner Bruce et al. Default. Filed in the

office of the clerk of the United States District Court, Al-

aska, Second Division, at Nome, Alaska. December 26,

1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy.
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United States District Court, District of Alaska, Second

Division.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE and JULIA M. BRUCE,
Defendants.

Decree.

This cause coming on to be heard before the Court this

28th day of December, 1901, upon the application of

the plaintiff for the relief prayed for in the third amend-

ed complaint, and it appearing to the Court that hereto-

fore, to wit, on the 17th day of December, last past, said

cause was before the Court upon the demurrer of the

defendants to the plaintiff's said complaint, and that

upon said hearing said demurrer was overruled and the

defendants given three days therefrom to answer said

complaint, which time expired on the twentieth of said

month.

And it appearing by the record in said cause and the

affidavit of plaintiff's counsel that no answer or other

pleading has been filed or served in said cause, and said

cause being submitted by the plaintiff to the Court, upon

the evidence and record in said cause, and the same be-

ing considered by the Court, the Court finds that upon

the fifth day of January, 1901, the defendants and each

of them were indebted to the plaintiff in the sum of seven

hundred and fifty dollars ($750) due and payable on the
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1st day of July, 1901, as set forth in said plaintiff's com-

plaint. And that for the purpose of securing the pay-

ment of the same said defendants, and each of them on

the date aforesaid made and delivered to the plaintiff

their certain mortgage deed upon the steamer "Fortune

Hunter," her engines, furniture and apparel, as alleged

in said plaintiff's complaint. That the Court has ju-

risdiction of the parties and subject matter of this ac-

tion. And that there is due upon said note and mort-

gage the sum of seven hundred and fifty dollars ($750)

together with interest at the rate of eight per cent per

annum from the first day of July, 1901, and that the de-

fendants Miner Bruce and Julia M. Bruce are liable to

the plaintiff therefor, and that the plaintiff is entitled

to have said mortgage foreclosed and the said mortgaged

property sold to pay the same as prayed for in her said

complaint.

And the Court further finds that subsequent to the

making and delivery of the said note and mortgage afore-

said, and while the said steamer was in possession of the

said defendant Miner Bruce, as owner, he employed the

following persons in the following capacities, to work

and operate the same, to wit: John Morgan, as captain,

Joseph Hendrich, as engineer, and W. G. Woodworth, as

fireman. And that the said several parties acted in the

said several capacities in and upon the said vessel and

performed their duties in that regard up to and includ-

ing the thirtieth day of July, 1901.

That in the matter of the said employments on the said

last-mentioned date there was due and owing from the

said Miner Bruce to the said employees, to wit: To John

Morgan the sum of $438.18, and to Joseph Hendrich, the
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sum of $569.15, and to W. G. Woodworth, the sum of

$201.75. And that upon the date aforesaid, the said

several employees for value received, assigned their said

several claims against the said Miner Bruce and the said

steamer "Fortune Hunter" to the plaintiff, who is now

the owner thereof, and subrogated to the rights of said

claimants and to the said several claims.

That there is now due and owing from the said Miner

Bruce to the plaintiff; on account of the said several as-

signments the said several sums herein mentioned, in

all, in the matter of said assignments the sum of $1,209.-

08, together with interest at the rate of eight per cent

per annum, from the said thirtieth day of July, 1901, and

that the said Miner Bruce is liable therefor, together

with the amount due upon said note and mortgage, and

also the said mortgaged property.

Wherefore it is ordered and decreed that the plaintiff

have and recover from the defendant Julia M. Bruce the

sum of $750, together with interest at the rate of eight

per cent per annum, from the first day of July, 1901.

And that the plaintiff have and recover from the de-

fendant Miner Bruce the said sum of $750, together with

interest thereon at the rate of eight per cent per annum,

from the said first day of July, 1901. And the further

sum from the said Miner Bruce of $1,209.08, together

with interest thereon at the rate of eight per cent per

annum, from the thirtieth day of July, 1901. And that

the said mortgage of the plaintiff be foreclosed, and the

said mortgaged property be sold to satisfy the same, and

the whole amount of said claims.

Andi that an execution issue therefor against the said

steamer ''Fortune Hunter," her engines, furniture and
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apparel, and that the said steamer, her engines, furniture

and apparel, be sold at public auction by the marshal in

and for the Second Judicial Division of Alaska, upon

due and public notice of the time and place of sale, for

cash, to the highest and best bidder. And that plain-

tiff have the right to purchase at said sale. And that

the moneys arising therefrom be brought into court to

be applied first to the payment of the costs in said cause

and the balance thereof, or so much as may be necessary

to pay the said plaintiff's claims.

That upon said sale, the marshal make, execute and

deliver to the purchaser or purchasers a good and suffi-

cient deod in the law to the said steamer "Fortune

Hunter." her engines, furniture and apparel.

And that the said purchaser or purchasers be placed in

possession thereof. And that this cause stand continued

until the return to said execution and the report of the

marshal thereon, and for final decree.

December 28, 1901.

By the Court,

JAMES WICKEKSHAM,
Judge.

[Endorsed] : No. 422. In the United States District

Court, for the District of Alaska, Second Division. Mary

E. Murray, vs. Miner Bruce et al. Decree. Filed in

the office of the clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. December

28, 1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.
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In the United mrt for the District of Al-

aska, Second Division.

MABY E. MEERAY.

Plaintir.

VS.

TOCBL '\TOTER BRUCE and JULIA M. BBU

Order Vacating 0"der Denying Motion to Set Aside Judgment

by Default

I: appearing b the Oowrt that the order heretofore

made and entered herein this day denying the two mo-

" m by tiie defendant I ue and wi - le The judg-

ment heretofore entered against the defendant

fanlt should be vacated and set aside for the reason that

the same was made and. entered under a misapprehension

of the facts, and that uni >rder b- 1 and

- I -ide a manifest injury may be done. Now,

dne tsamm i being had thereon, it is hereby or-

dered that said order heretofore made and entered here-

in this day wherein the two motions of the said de-

fendants to vacate said judgment entered against them

by default were denied. Ls hereby vacated and -

and the re-hearing of the said motions is hereby con-

tinued until the first day of the Febrr: :.-.- . vetaal

term of this court to be held at Nome.

Done in open court, This ttk fej of January. A. D. 1902.

JAMES WICKEESHAM.
District Judge.
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[Endorsed] : No. 422. In the United States District

Court for the District of Alaska, Second Division. Mary

E. Murray, vs. Miner Bruce et al. Order Vacating Or-

der which Denied Defendants' Motion to Set Aside Judg-

ment by Default against Them, etc. Filed in the office

of the clerk of the United States District Court, Dis-

trict of Alaska, Second Division, at Nome, Alaska. Jan-

uary 4, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy.

United States District Court, District of Alaska, Second

Division.

MARY E. MURRAY,

vs.

MINER BRUCE et al.,

Plaintiff,
j

Defendants.

Order Denying Motions to Set Aside or Modify the Decree.

This cause coming on to be heard this 4th day of

January, 1902, upon the motions and applications of the

defendants Miner Bruce and Julia M. Bruce to vacate

and modify the decree heretofore entered in said cause,

the defendants appearing by their attorneys, F. A. Steele

and A. Rawson, and the plaintiff by Francis McNulty,

and the Court having considered the same, it is ordered

that said motions and each of them be denied.

JAMES WICKERSHAM,
Judge.
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[Endorsed]: No. 422. In the United States District

Court for the District of Alaska, Second Division. Mary

E. Murray, vs. Miner Bruce and Julia M. Bruce. Order

Denying Defendants' Motion to Vacate or Modify De-

cree. Filed in the office of the clerk of the United States

District Court, Alaska, Second Division, at Nome, Al-

aska. January 4, 1902. H. G. Steel, Clerk. By H. C.

Gordon, Deputy Clerk.

In the District Court of the United States, in and for the Dis-

trict of Alaska, Second Division.

Before Honorable JAMES WICKERSHAM, Judge

Thereof.

MARY E. MURRAY,
Plaintiff,

J,

No.

MINER BRUCE and JULIA M. BRUCE
Defendants.

Motion to Modify Decree.

Comes now the above-named defendant, Miner Bruce,

and moves the Court to modify the judgment and decree

heretofore rendered herein, in the following particulars,

to wit:

I.

To strike from said judgment and decree all that por-

tion thereof relating to any judgment against him for

any sum in excess of seven hundred and fifty dollars

(|750) and interest, as prayed for in the first cause of

action in the complaint herein, on the ground and for
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the reason, that any judgment in excess thereof is er-

roneous and that this Court is without jurisdiction to

render the same.

A. RAWSON,

Defendants' Attorney.

United States of America, "]
, ,

LBS.
\

District of Alaska.
J

Due and legal service is hereby admitted by receiving

a copy of the foregoing this 2d day of January, A. D.

1902.
j

FRANCIS MeNULTY,

Attorney for the Plaintiff.

[Endorsed]: No. 422. United States District Court,

District of Alaska, Second Division, Mary E. Murray,

vs. Miner Bruce and Julia M. Bruce. Motion to Modify

Judgment. Filed in the office of the clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. January 4, 1902. H. G. Steel, Clerk. By H.

C. Gordon, Deputy Clerk.
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In the District Court of the United States, in and for the Dis-

trict of Alaska, Second Division.

Before the Honorable JAMES WICKERSHAM, Judge

MARY E. MURRAY,
Plaintiff,

vs.
No.

MINER BRUCE and JULIA M. BRUCE,
Defendants.

Motion for Order Setting Aside Decree.

Comes now the defendant, Julia M. Bruce, and moves

the Court for an order setting aside and vacating the

judgment and decree heretofore rendered and entered

against her and in favor of the plaintiff, on the ground

and for the reason, that several causes of action have

been improperly united in the complaint herein, and on

the further ground and for the further reason that the

said decree as the same was rendered and entered is

erroneous, for the reason that the complaint does not

state facts sufficient to constitute the claims mentioned

in the second, third and fourth causes of action, a lien

upon the steamer "Fortune Hunter," mentioned there-

in, and on the further ground that this Court has no

jurisdiction over the said steamer "Fortune Hunter"

for the purpose of establishing the said claims last men-

tioned as liens.

rA. RAWSON,
Attorney for Defendants.
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United States of America,
"}'.ss.

District of Alaska.

Due and legal service of the foregoing motion is this

2d day of January, A. D. 1902, admitted.

FRANCIS McNULTY,

Attorney for Plaintiff.

[Endorsed]: No. 422. In the United States District

Court, in the District of Alaska, Second Division. Mary

E. Murray, vs. Miner Bruce and Julia M. Bruce. Motion.

Filed in the office of the clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

January 4, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.

In the District Court of the United States, in and for the Dis-

trict of Alaska, Second Division.

Before Honorable JAMES WICKERSHAM, Judge

Thereof.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE and JULIA M. BRUCE,
Defendants.

No.

Motion for Order Setting Aside Decree.

Comes now the defendant, Miner Bruce, and moves the

Court for an order setting aside and vacating the judg-

ment and decree heretofore rendered and entered against

him and in favor of the plaintiff, on the ground and
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for the reason that several causes of action have been

improperly united in the complaint herein, and on the

further ground and for the further reason that the said

decree as the same was rendered and entered is er-

roneous, for the reason that the complaint does not state

facts sufficient to constitute the claims mentioned in

the second, third and four causes of action, a lien upon

the steamer "Fortune Hunter" mentioned therein, and

on the further ground that this Court has no jurisdiction

over the said steamer "Fortune Hunter" for the purpose

of establishing the said claims last mentioned as liens.

A. RAWSON,
Attorney for Defendant, Miner Bruce.

United States of America,
>-ss

District of Alaska.

Due and legal service is this 2d day of January, A. D.

1902, admitted.

FRANCIS McNULTY,

Attorney for Plaintiff.

[Endorsed]: No. 422. In the United States District

Court, in the District of Alaska, Second Division. Mary

E. Murray, vs. Miner Bruce and Julia M. Bruce. Motion.

Filed in the office of the clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

January 4, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.
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United States District Court, for the District of Alaska,

Second Division.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE and JULIA M. BRUCE
Defendants.

Order Denying Motions.

This cause coming on to be heard before the Court this

21st day of February, 1902, upon the motions of Miner

Bruce and Julia M. Bruce to vacate and set aside the

decree heretofore entered, to wit, the decree entered on

the 27th day of December, 1901, upon the ground that

the Court had no jurisdiction to enter the same. And

also the application of Julia M. Bruce to be permitted

to file answer and counterclaim against the amounts

found due the plaintiff in said decree on account of

usury said to have been paid by the said defendant,

Julia M. Bruce, the plaintiff appearing by Francis Mc-

Nulty, her attorney, and the defendants Miner Bruce and

Julia M. Bruce appearing by Alonzo Rawson, their at-

torney. And the said matters having been presented to

the Court upon argument, and the Court having consid-

ered the same, it is ordered that the said matters and

things mentioned in said motions and applications be

denied.
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To all of which the defendants, and each of them ex-

cept, and said exceptions are allowed by the Court.

JAMES WIOKERSHAM,
Judge.

O. K.—A. RAWSON,
Attorney for Defendant.

[Endorsed]: No. 422. United States District Court,

Alaska, Second Division. Mary E. Murray, vs. Miner

Bruce et al. Order Denying Motions. Filed in the of-

fice of the clerk of the United States District Court, Al-

aska, Second Division, at Nome, Alaska. February 21,

1902. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.

In the United States District Court for the District of Alaska,

Second Division.

Before the Honorable JAMES WICKERSHAM, Judge

1

Thereof.

MARY E. MURRAY,
Plaintiff,

vs. No.

MINER BRUCE and JULIA M. BRUCE
Defendants.

Petition for Allowance of Appeal.

The above-named defendants, conceiving themselves

aggrieved by the order and decree made and entered in

the above-entitled cause on the 28th day of December,

1901, wherein and whereby it was ordered and adjudged
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and decreed that the plaintiff should recover from the

defendants the sum of seven hundred and fifty dollars

($750) on the first cause of action mentioned in the com-

plaint herein, and the mortgage mentioned in said com-

plaint decreed to be foreclosed, and the property there-

in described sold, and whereby it was further ordered,

adjudged and decreed that the plaintiff should recover

from the defendant, Miner Bruce, a judgment for the

sum of twelve hundred and nine and 8-100 dollars

($1209.08) upon the second, third and fourth causes of

action set forth in said complaint, and whereby the

steamer "Fortune Hunter," was ordered to be sold for

the payment of said judgment and the whole thereof,

the said several judgments and costs amounting to the

sum of nineteen hundred and ninety-three and 33-100 dol-

lars ($1993.33) do hereby appeal from the said order and

decree of December 28th, 1901, to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for the rea-

sons specified in the assignment of errors filed herein

and defendants pray that this appeal may be allowed,

and that a transcript of the records, papers and proceed-

ings upon which said order and decree was made, duly

authenticated, may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit; and

Your petitioners further pray that upon the hearing

of this petition this Court will also fix the amount of

security which defendants shall give and furnish upon

such appeal, and that upon the giving of such security

all further proceedings in this court be suspended and

stayed until the determination of said appeal by the said
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United States Circuit Court of Appeals for the Ninth

Circuit.

A. RAWSON,
Attorney for Defendants.

Service of the foregoing petition by copy accepted this

27th day of February, 1902.

FRANCIS McNULTY,

Attorney for Plaintiff.

[Endorsed]: No. 422. In District Court for District

of Alaska, Second Division. Mary E. Murray, vs. Miner

Bruce et al. Petition for Appeal. Filed in the office

of the clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. February 28, 1902.

H. G. Steel, Clerk. By , Deputy Clerk.

In the United States District Court for the District of Alaska,

Second Division.

Before the Honorable JAMES WICKERSHAM, Judge

)
Thereof.

MARY E. MURRAY,
Plaintiff,

vs.

MINER BRUCE and JULIA M. BRUCE
Defendants.

Order Allowing Appeal.

Upon motion of A. Rawson, counsel for defendants and

appellants, and on filing petition of said defendants for

an order allowing appeal, together with an assignment
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of errors, it is ordered that an appeal be, and the same

is hereby, allowed to the United States Circuit Court

of Appeals for the Ninth Circuit, from the judgment and

decree rendered and entered herein on the 28th day of

December, 1901, and that the amount of bond upon said

appeal be and is hereby fixed at the sum of twenty-five

hundred dollars (|2500), and that a certified transcript

of the records and proceedings herein be forthwith trans-

mitted to the United States Circuit Court of Appeals for

the Ninth Circuit.

It is further ordered that the bond on appeal be fixed

at the sum of twenty-five hundred dollars ($2500), the

same to act as a supersedeas, and also as a bond for costs

and damages on appeal.

Dated at Nome, Alaska, this 5th day of March, A. D.

1902.

JAMES WIOKERSHAM,
Judge.

[Endorsed] : No. 422. In United States District Court

for District of Alaska, Second Division. Order Allowing

Appeal. Mary E. Murray, vs. Miner Bruce and Julia M.

Bruce. Filed in the office of the clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. March 5, 1902. H. G. Steel, Clerk. By H. C.

Gordon, Deputy Clerk.
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In the United States District Court for the District of Alaska,

Second Division.

Before the Honorable JAMES WICKERSHAM, Judge

Thereof.

MARY E. MURRAY,
Plaintiff and Appellee,

vs.

MINER BRUCE and JULIA M. BRUCE
Defendants and Appellants.

Assignment of Errors.

Come now the above-named defendants and appel-

lants, by A. Rawson, their attorney, and present and file

this their assignment of errors in the above-entitled

cause

:

I.

That the United States District Court in and for the

District of Alaska, Second Division, erred in overruling

the demurrer interposed by defendants and plaintiffs in

error to the third amended complaint (being the last)

filed in said cause, and by holding and deciding that the

several causes of action stated in said third amended

complaint were properly united.

II.

That the Court erred in overruling the first subdi-

vision of defendants and plaintiffs in error's demurrer,

and by holding and deciding that the several causes of

action stated in said third amended complaint were

properly united.
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III.

That the Court erred in overruling the second sub-

division of said demurrer of defendants and plaintiffs in

error to said third amended complaint, and by holding

and deciding that there was not defect of parties de-

fendant in the second cause of action in said complaint.

IV.

Said Court erred in overruling the third paragraph

of defendants and plaintiffs in error's demurrer to said

third amended complaint, and by holding and deciding

that there was not a defect of parties defendant in said

third cause of action.

V.

Said Court erred in overruling the fourth subdivision

of the demurrer of defendants and plaintiffs in error, to

said third amended complaint, and in holding and de-

ciding that there was not a defect of parties defendant

in said fourth cause of action in said third amended com-

plaint.

VI.

Said Court erred in rendering and entering the final

judgment and decree herein, dated December 28th, 1901,

and by inserting and including in said decree and judg-

ment against defendant Miner Bruce on the second, third

and fourth causes of action stated in the third amended

complaint, and in directing the United States Marshal to

sell the steamer "Fortune Hunter" for the payment of

such judgment.

VII.

The Court erred in denying motion of defendant Miner

Bruce to set aside and vacate the decree rendered here-

in on December 28th, 1901.
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VIII.

The Court erred in denying the motion of defendant

Julia M. Bruce to vacate and set aside the judgment and

decree rendered and entered herein on December 28th,

1901.

Wherefore appellants pray that this cause be heard

and the judgment herein reversed.

A. RAWSON,

Attorney for Defendants and Plaintiffs in Error.

Service of the above assignment of errors accepted this

10th day of March, 1902.

FRANCIS McNULTY,

Attorney for Plaintiff.

[Endorsed]: No. 422. In United States District

Court, for District of Alaska, Second Division. Mary E.

Murray, vs. Miner Bruce and Julia M. Bruce. Assign-

ment of Errors. Filed in the office of the clerk of the

United States District Court, Alaska, at Nome, Alaska.

March 10, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.
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•In the United States District Court for the District of Alaska,

Second Division.

Before Honorable JAMES WICKERSHAM, Judge

I
Thereof.

MARY E. MURRAY, \

Plaintiff and Defendant in Error, I

vs - > No. .

MINER BRUCE and JULIA M. BRUCE
Defendants and Plaintiffs in Error. /

Appeal Bond.

Know all men by these presents, that we, Miner Bruce

and Julia M. Bruce, of Nome, Alaska, as principals and

R. J. McArthur, R. J. Park, of Nome, Alaska, and J. W.

Lutschinger and F. E. Delezene, of Nome, Alaska, as

sureties, are held and firmly bound unto Mary E. Mur-

ray in the full, just sum of two thousand five hundred

dollars ($2,500), to be paid to the said Mary E. Murray,

her executors, administrators or assigns, for which pay-

ment, well and truly to be made, we bind ourselves, our

heirs, executors and administrators, jointly and severally,

firmly by these presents.

Sealed with our seals and dated this 8th day of March,

A. D. 1902.

Whereas, heretofore and on the 28th day of December,

1901, at a session of the District Court of the United

States for the District of Alaska, Second Division, in

a suit pending between the said Mary E. Murray, plain-
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tiff, and Miner Bruce and Julia M. Bruce, defendants, a

judgment and decree was rendered against said Miner

Bruce and Julia M. Bruce in favor of the plaintiff, and

the said defendants' having obtained from! said Court an

order allowing an appeal to the United States Circuit

Court of Appeals to reverse the decree of the aforesaid

suit, and a citation directed to the said Mary E. Murray

is about to be issued, citing and admonishing her to be

and appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at San Francisco, Cali-

fornia.

Now, therefore, the condition of the above obligation

is such that if the said Miner Bruce and Julia M. Bruce,

the above-mentioned defendants and principals, shall

prosecute their said appeal to effect, and shall answer

all damages and costs that may be awarded against

them, if they fail to make their plea good, then this ob-

ligation is to be void; otherwise to remain in full force

and effect.

MINER BRUCE, [Seal]

JULIA M. BRUCE, [Seal]

Principals.

R. J. McARTHUR, [Seal]

J. W. LUTSCHINGER, [Seal]

R. J. PARK, [Seal]

F. E. DELEZENE, [Seal]

Sureties.
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United States of America,

District of Alaska,

Second Division.

'1

R. J. McArthur, J. W. Lutschinger, R. J. Park, and F.

E. Delizene, being each for himself first duly sworn, de-

poses and says:

That he is a resident within the District of Alaska; that

he is not a counselor or attorney at law, marshal, dep-

uty marshal, commissioner, clerk of any court, or other

officer of any court, and that they are each worth the

sum of twenty-five hundred dollars, over and above all

debts and liabilities and exclusive of property exempt

from execution.

R. J. McARTHUR.
J. W. LUTSCHINGER.

R. J. PARK.

F. E. DELIZENE.

Subscribed and sworn to before me this 8th day of

March, A. D. 1902.

[Seal] JOHN T. REED,

Deputy Clerk, United States District Court, District of

Alaska, Second Division.

This bond is this 10th day of March, 1902, approved

as to form and security and both as an appeal and a

supersedeas bond.

JAMES WICKERSHAM,
District Judge.

[Endorsed]: No. 422. In United States District

Court, for the District of Alaska, Second Division. Mary

E. Murray, vs. Miner Bruce and Julia M. Bruce. Ap-
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peal Bond. Filed in the office of the clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. March 10, 1902. H. G. Steel, Clerk. By H.

C. Gordon, Deputy Clerk.

In the United States District Court for the District of Alaska,

Second Division.

MARY E. MURRAY,
Of Plaintiff and Appellee,

vs. ) No. 4

MINER BRUCE and JULIA M. BRUCE,'

Defendants and Appellants.

Order Extending Time to File Transcript.

This matter coming on to be heard on the application

of A. Rawson, attorney for appellants, for an order ex-

tending the time in which to file the transcript and rec-

ord herein in the Appellate Court, and it appearing to

the Court that good cause for granting such extension

of time exists

—

It is, by the Court, ordered that time for filing the

transcript and record herein in the office of the clerk

of the Circuit Court of Appeals for the Ninth Circuit, at

San Francisco, California, be, and the same is hereby, ex-

tended to July 15th, 1902.

Dated March 15th, A. D. 1902.

JAMES WICKERSHAM,
Judge.
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LEndorsed] : No. 422. In the United States District

Court, for the District of Alaska, Second Division. Mur-

ray vs. Bruce, et al. Order Extending Time to File

Transcript, etc. Filed in the office of the clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. March 17, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.
i

Clerk's Certificate to Transcript.

United States of America, "^

District of Alaska.

I, Harry G. Steel, clerk of the United States District

Court for the District of Alaska, Second Division, do

hereby certify that the foregoing is a true and correct

transcript of the following records and papers filed in

the within entitled action, and of the whole thereof:

All complaints, demurrer, order overruling same, ap-

plication for default and affidavit, decree and all motions

and orders subsequent thereto, and all filings relating to

appeal.

And I further certify that the original citation is here-

to attached.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court, at Nome, Alaska, this 21st

day of June, A. D. 1902.

[Seal] H. G. STEEL,

Clerk.

By H. C. Gordon,

Deputy Clerk.
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Nome, Alaska, June 21st, 1902.

Received of Miner Bruce et al., defendants, appellants

the sum of eighteen and 50-100 dollars ($18.50), in pay-

ment for within transcript of record.

H. G. STEEL,

Clerk.

By H. C. Gordon,

Deputy Glerk.

[Endorsed]: No. 857. In the United States Circuit

Court of Appeals for the Ninth Circuit. Miner Bruce

and Julia M. Bruce, Appellants, vs. Mary E. Murray, Ap-

pellee. Transcript of Record. Upon Appeal from the

United States District Court for the District of Alaska,

Second Division.

Filed July 8, 1902.

F. D. MONCKTON,
Clerk.
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FOR THE

NINTH CIRCUIT

Miner Bruce and
Julia M. Bruce,

Appellants,

vs.

Mary E. Murray,
Appellee.

Brief 0! Appellants.

Statement of the Case.

This cause was commenced as a simple suit to fore-

close a mortgage upon the stern -wheel river-steamer

" FORTUNE HUNTER, " for seven hundred and

fifty dollars ($750.00), made by the appellants jointly

in favor of the appellee, and to secure a personal

judgment against said appellants on their joint prom-

isory note, to secure which said mortgage was given,

and for certain other equitable relief, which is no

longer of importance in this case.

In the third amended complaint, (the one upon

which the decree was rendered in this case,) however,

the appellee seeks not only to recover a judgment

against the appellants jointly on said note and to



The SUBJECT of the vsecond, third, and fourth

causes of action is either thework and labor performed,

or the claim or demand for such work and labor of

the party performing it against appellant Miner

Bruce.

While the authorities are somewhat at variance as

to what is the exact SUBJECT of action in many cases,

no stretch of the imagination can make the subject of a

legal action to recover compensation for work and

labor, the steamboat upon which such work and labor

happened to be performed.

See Pommeroy's Code Remedies, Third Edition
;

Sec. 475.

. If then these various causes of action do not arise

out of the same transaction, or transactions connected

with the same subject of action they do not come
within the first subdivision of section 369.

Are these causes of action permitted to be joined

under the second subdivision, which permits the join-

ing of causes of action arising out of contract ex-

pressed or implied ? Clearly not, because while these

various causes of action all arise out of contract, they

do not affect all the parties to the action, as required

at the end of this section.

The first cause of action consists of appellee's right

to have her indebtedness paid, according to the pro-

visions of the note and mortgage, the duty of the ap-

pellants to so pay, and their failure so to do.

The second, third, and fourth CAUSES of action

consist of the right of appellee to payment of these

assigned labor claims, the duty of appellant Miner

Bruce to pay the same, and his failure so to do.

Clearly the second, third and fourth causes of action

have nothing whatever to do with appellant Julia M.



Bruce. These claims arc not sought to be made
against her. She employed no one. These CAUSES
of action in no wise affected her, and, therefore, the

causes of action attempted to be joined in the com-
plaint do not come within the second subdivision of

section 369, for the reason that they do not affect all

the parties to the action, and the same may be said

as regards the first subdivision of said section.

It is unnecessary to refer to the third, fourth, fifth,

and sixth subdivisions of section 369, for they clearly

have no application to the case at bar.

The complaint upon its face further shows this

fact ; it does not seek a judgment against Julia M.
Bruce for any of these labor claims, but asks to have

them declared claims against appellant Miner Bruce

alone.

As to what constitutes the cause of an action see

Pomeroy's Code Remedies, Third Edition
;

Section 452 et seq.

The principle of equity, by which a mortgagee is

permitted to purchase outstanding liens against the

mortgaged property, such as taxes or assessments

for the better protection of his security, cannot be in-

voked in this case, for the reason she seeks not only

that security, but in addition thereto a personal judg-

ment against one of the appellants ; nor is there any

allegation in said complaint that any of the parties

who performed the work and labor claimed any lien

upon the FORTUNE HUNTER, or any facts what-

ever showing the necessity of such protection.

If it should be claimed that these demands consti-

tute maritime liens, we have only to say that the

Court had no jurisdiction of them as such, for the

reason that the REM, namely ; the steamer FOR-



TUNE HUNTER was not in Court ; nor was she a

party to this action ; nor was the proceeding in admi-

ralty ; nor are these claims liens under any provisions

of the Code of Alaska, for the simple reason that

there is no provision in the Code making claims for

such work and labor a lien, and if there was, no

notice of lien is alleged to have ever been filed and re-

corded with any recorder in Alaska.

This complaint violates the most fundamental prin-

ciples of Code pleadings. It attempts to join in the

same complaint equitable and legal causes of action

which do not arise out of the same transaction ; nor

out of transactions connected with the same subject

of action, and which do not affect all the parties to

the action. It seeks to obtain in the same action a

personal judgment against two defendants upon a

JOINT liability, and another judgment against one de-

fendant upon a separate liability, and it seeks, under

the guise of an equitable proceeding, to take from one

of the defendants either his constitutional right of

trial by jury, or to have this case heard by a Court of

Admiralty.

We submit that the Court erred, as set forth in the

various assignments of error herein, and that this

cause should be reversed, With instructions to the

Court below to sustain appellants demurrer to the

third amended complaint.

Respectfully submitted,

A. RAWSON,
Atty for Appellants.
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STATEMENT OF FACTS.

In the last day or two I have been handed by Counsel

for Appellants, a typewritten copy of a proposed brief

intended for argument in this case. And under the

impression that the same may be printed and reach the

Court in time for the hearing-, I beg leave to submit the

following in answer thereto.

It will be seen by the record that this proceeding on

the part of the Appellee is simply one to collect money



due from the Appellants according to their several liabil-

ity, the debts and the amounts in each case being

admitted, and the only complaint of the appellants being

that the appellee was not put to the greater trouble and

expense of maintaining several suits in several different

courts to arrive at the same result.

In order that the Court may understand why it is

that so many amended complaints have been filed, and the

purpose of them.—When the suit was commenced it was

simply to foreclose the mortgage, setting up its conditions,

upon the theory that equity having obtained jurisdiction

to foreclose the mortgage, it could by the usual order to

show cause, grant the plaintiff such ancillary relief, such

as making orders concerning the possession of the prop-

erty as the facts warranted, or the contract called for.

But when the matter was brought before Judge Noyes

upon an order to show cause why the defendants should

not turn over the possession of the property to the plain-

tiff as provided for in the mortgage, he held that to do

this we must couple with our action to foreclose, practical-

ly the action of replevin, which partly accounts for the

first amended complaint. In addition to this, and while

this order was pending, the boat was brought into port

with claims for seaman's wages against it, which the plain-

tiff was obliged to take up in order to protect her mort-

gage, and to the extent of the additional claims for the

wages, the first amended complaint is a Supplemental Bill.

This amended complaint was attacked on the ground, not

only that several causes of action were improperly joined,
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but that they were not separately stated, which latter

objection the Court considered well taken, which accounts

for the second amended complaint. And this in turn was

attacked on the ground that the different causes of action

as set out, were not set out in separate paragraphs, and

this accounts for the third amended complaint, which was

still attacked, but which the Court finally ordered them

to answer on the 20th. of December, 1901.

When it came to the merits of the defense, no answer

could be filed, for counsel then engaged by the defendants

admitted in open Court that the amounts were due as

alleged; and counsel for the plaintiff, after waiting several

days more than the time allowed, had the default entered

and proved up this case by both oral and written testi-

mony, upon which the decree was entered. (See Record,

page 35.)

It was at this stage of the case that the present coun-

sel for the appellants became interested in the case, and

filed a motion for both defendants to modify and vacate

the decree; and argument was set down for hearing Janu-

ary 4th., 1902. (Record, page 40.) The Court denied these

motions without argument by plaintiff. But as Court was

then adjourning, to meet February 21st. for a special

term, upon a request of defendant's counsel for a full

argument, the order denying the motions was vacated,

and the matter ordered to be re-heard the first day of the

next term, which it was, when a final order denying the

motions was entered, and it is from this order and the

decree that the appellants appeal.
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The appeal is a joint one, but upon what theory Julia

M. Bruce can predicate injury on account of the decree,

is not reflected by the record, unless it be to delay the

process of the lower Court.

ARGUMENT:

The record in this case shows a suit in equity, com-

menced by one plaintiff, against two defendants, regard-

ing a single piece of property within the jurisdiction of

the Court. The suit is based upon express and im-

plied contracts, which affect both of the defendants, one,

to be sure, in a greater amount than the other, and also

the piece of property covered by the mortgage. And the

question is: can the plaintiff have all her rights asserted

in one suit, in a Court of equity, against these two defen-

dants and the property in question? If this is answered

in the affirmative it is all there is in the case. If in the

negative it simply means that our jurisprudence, notwith-

standing many attempts to simplify itself, is at the pres-

ent time far from meeting the needs of the people whom

it is intended to serve.

In the first place, there is but one Court of general

jurisdiction in Alaska, and that is the District Court.

And it has, without question, a general jurisdiction at law,

in equity and in admiralty. And Congress has endeavor-

ed to so far simplify its process, that it has prescribed
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but one form of action to redress private wrongs. And

has prohibited other pleadings for these different branches

of the Court other than the complaint, answer, reply etc.

This Court has general jurisdiction over all persons and

property within the district.

In so far as different causes of action can effect this

case, we contended in the Court below when the question

was raised, that the matters concerned in it were not

different causes of action, but were simply incidents of

the same cause of action, and need not be separately stated,

if enough was said to lay liability on the defendants, and

fairly apprise them of the claims they had to meet. And

we think that this is the general and well settled rule of

equity pleading. But granting that the suit does involve

different causes of action, may not the different causes

involved in this suit, if they are different, be joined? All

the matters concerned in the suit effecting the parties to

it are matters of contract, the mortgage, an express con-

tract, and for all the record shows, the claims for sea-

man's wages may also have been of the same grade, if not

they were implied contracts, and in either case are ex-

pressly permitted by Chap, 38, Sec. 369 of the Code.

That different causes of action in the same suit must

effect all the parties to the action in the same manner and

in the same degree is unworthy of argument in any Court.

The contention of the appellants is that we should

have proceeded in equity to foreclose the mortgage. And

at the same time go to the trouble and expense of suing
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at law if we wanted a personal judgment against anyone

on account of the claims for wages. And if the mortgaged

property was to be in any way affected by such claims we

must in addition thereto have a suit pending in admiralty

on account of these alone, while all this time this single

plaintiff held in her own right the property in these

various matters, and all affected both of the defendants

and the single piece of property about which the contro-

versy arose. The very contention of the appellants shows

that the Court has jurisdiction. Anciently if such were

true, equity would have jurisdiction if for no other pur-

pose than to prevent a multiplicity of suits.

I am aware that the Federal Courts have waded

through much difficulty to make out a single and

uniform jurisdiction in admiralty in themselves as against

usurpation on the part of State Courts. But we submit

that this has nothing to do with the principle that when a

Court of equity has jurisdiction of the parties and the

subject matter of a suit, for one of its primary causes of

jurisdiction, it will hold it for the purpose of rendering a

full decree, and doing full justice in the case, notwith-

standing that some of the matters litigated may not have

been within its original jurisdiction. This principle is

so well settled, and so salutary and self-evident that I will

not resort to authorities to support it. And if this prin-

ciple is sufficiently broad to cover liens by contract and

those arising by operation of law, both in equity equally
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entitled to be enforced, it is all we contend for in this

case.

Counsel for the appellants in the typewritten brief

handed me, remarks that the assignors of the claims for

wages, so far as the record shows, did not claim a lien for

such wages on the steamer, "Fortune Hunter." The

record may not show this, but if not, it is the fault of the

appellants for not printing the evidence upon which the

decree was based, which would show that they claimed the

liens. But we think it is shown by the record in the first

amended complaint. (See Record, page 14.) It is true

that the captain would not have a lien on the vessel for

wages, but in this regard it is sufficient to point out that

neither the captain nor anyone else is given a lien on the

property by the decree. The property is simply ordered

sold to pay the amounts due, and the money to be brought

into Court. There is no conflict between lienors or

owners; there is but one lienor, the plaintiff, and one

owner, Miner Bruce, one of the defendants, and he can

not be heard to say that he will neither pay a just debt

nor allow his property to be taken in satisfaction for it,

unless he advances some valid reason why it should not.

Courts of admiralty have, using the powers of Courts of

equity, permitted the proceeds of a vessel to be paid to

captains for wages before such proceeds would go to the

owner. And at best that is all that can be complained of

here. With regard to the claims of the fireman and engin-

eer, they were liens by the law of the land, and equity

could not do less than enforce them in its own way, espec-



ially in the hands of the mortgagee, taken to protect her

security. In all equity and good conscience she was sub-

rogated to the rights of the seamen, whatever they were.

She could have gone into admiralty and enforced them. But

being in equity, she need not go elsewhere to obtain full

and complete justice. The law of the sea is so far the law

of the land that no part of it is too sacred for equity to

deal with when it comes to it as an incident of a

matter over which it has exclusive and full control. And

the same may be said of a Court of admiralty. If admir-

alty first obtained jurisdiction of the vessel by a suit in

rem for the wages of the seamen, the appellee might have

taken her mortgage there, not to have it foreclosed, but

through the process of admiralty have obtained proper

and substantial relief. All courts must have this neces-

sary reciprocity, else the cause of justice and the business

of the people must suffer. A monition in admiralty is

nothing more or less than invitation to all the world that

have claims against the vessel to appear and be heard.

And likewise in equity to foreclose a mortgage, the action

is partly in personam and partly in rem, and all parties

having claims against the property which may be affected

by the decree are proper parties, not in the sense that the

seamen might intervene in a foreclosure suit, yet under

the code and generally they might be a proper parties on

account of a lien for wages, if the same was to be affected

by a Court of equity in rendering a decree regarding pro-

perty upon which a seaman held a lien, although it was

maritime.



It is not argued that these liens are not assignable,

nor that the assignee has not all the rights the assignors

would have had no assignment taken place; that they are

assignable is settled, and properly settled by the modern

cases. Nor is it argued that the vessel was not liable or

subject to liens for seamen's wages on account of it

appearing that she was a stern-wheel steamer. The fact

is that since the inception of civil authority in this district

the Courts have uniformally held these boats liable, the

same as all other vessels. And for very good reasons. In

this country these boats not only ply on the rivers, but are

often on the sea between points of distribution, generally

located on the sea or some inlet of it, and the inland

waters. As for example, all such boats going up the

Yukon come and return to St. Michaels, necessitating a

sea voyage of some sixty or eighty miles.

In fine this is a default case, not one where a snap

judgment was taken, but where the appellants reached

the end of their string so far as pleading was concerned,

and had nothing further to offer. The record shows that

the plaintiff got nothing that she was not entitled to legal-

ly and equitably, and we submit that the decree should

stand.

We further contend that the record plainly shows

that all the appellants contended for in the Courts below

was delay, and that this is also true of the case upon

appeal. Much may be gained in this country by procras-

tination in the matter of law suits. The right deferred
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is often in favor of the deferrer, as the deferred may die

or leave the country, when it is an easy matter to be vic-

torious. But in this case nothing of the sort has taken

place. And If the Court agrees with us that the record

shows a purpose to delay the process of the lower Court,

we ask for the ten per cent penalty under rule 30.

All of which is respectfully submitted,

FRANCIS McNULTY,

Nome, Oct. 9, 1902. Attorney for Appellee.
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In the United states Circuit Court of Appeals, for the Ninth

Circuit.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Plaintiff in Error,f

vs.

A. DINKELSPIEL,

Defendant in Error.

Citation.

To the Defendant in Error, A. Dinkelspiel, and to His At-

torneys Milroy, Hannum & Milroy:

You are hereby cited and admonished to be and ap-

pear at the Circuit Court of Appeals of the United States,

in the city of San Francisco, State of California, on the

5th day of July, next ensuing, pursuant to a writ of errors

filed in the clerk's office of the United States District

Court of the District of Alaska, Second Judicial Division,

wherein Alaska Commercial Company, a corporation, is

plaintiff in error and you, said defendant, are defendant

in error, to show cause, if any there be, why the judg-

ment rendered against said plaintiff in error as in said

writ of error mentioned, should not be reversed and why

speedy justice should not be done to the parties in that

behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 6th day of June, A. D. 1902; also,
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Witness the Honorable JAMES WICKERSHAM,
Judge of the United States District Court of the District

of Alaska, Second Judicial Division, this 6th day of June,

A. D. 1902.

JAMES WICKERSHAM,
United States District Judge for the District of Alaska,

Second Division.

Attest iny hand and the seal of the United States Dis-

trict Court of the District of Alaska, Second Division, at

the clerk's office at Nome, Alaska, the day and year last

above written.

[Seal] H. G. STEEL,

Clerk of the United States District Court of the District

of Alaska, Second Division.

By John T. Reed,

Deputy.

We hereby acknowledge service of the foregoing cita-

tion upon us at Nome, Alaska, this Gth day of June, A. D.

1902.

MILROY, HANNUM & MILROY,

Attorneys for Defendant in Error, A. Dinkelspiel.

[Endorsed]: No. SO. In the United States Circuit

Court of Appeals for the Ninth Circuit. Alaska Com-

mercial Co. (a Corporation), Plaintiff in Error, vs. A.

Dinkelspiel, Defendant in Error. Citation. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska, June, 6, 1902.

H. G. Steel, Clerk. C. S. Johnson & A. J. Daly, Attor-

neys for Plaintiff in Error



vs. A. Dinkelspiel.

In the United States Circuit Court of Appeals, for the Ninth

Circuit.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Plaintiff in Error,
|

vs.

A. DINKELSPIEL,

Defendant in Error.

Writ of Error.

The President of the United States of America, to the

Honorable JAMES WICKERSHAM, Judge of the

United States District Court for the District of

Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court before you, and between A. Dinkelspiel,

plaintiff and defendant in error, and Alaska Commercial

Company, defendant and plaintiff in error, a manifest

error hath happened to the great prejudice and damage

of said defendant, Alaska Commercial Company, a cor-

poration, as by its said complaint appears:

We being willing that error, if any hath been, should

be duly corrected and full and speedy justice done to the

parties aforesaid, in this behalf command you if judg-

ment be therein given, that then under your seal dis-

tinctly and openly, you send the records and proceedings

aforesaid with all things concerning the same to the
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justices of the United States Circuit Court of Appeals for

the Ninth Circuit, in the city of San Francisco, in the

State of California, together with this writ, so as to have

the same at the said place in said circuit on the 5th day

of July A. D. 1902; that the records and proceedings

aforesaid being inspected, the said Circuit Court of Ap-

peals may cause further to be done therein to correct

those errors what of right and according to the laws and

customs of the United States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 6th day of June, A. D. 1902.

Attest my hand and the seal of the United States Dis-

trict Court of the District of Alaska, Second Division,

at the clerk's office at Nome, Alaska, the day and year

last above written.

[Seal] H. G. STEEL,

Clerk of the United States District Court of the District

of Alaska, Second Division.

By John T. Reed,

Deputy.

The above writ allowed this 6th day of June, A D.

1902.

JAMES W. WICKERSHAM,
Judge of the United States District Court of the District

of Alaska, Second Division.

I hereby certify that a true copy of the original writ

of error issued in the above-entitled action was lodged in
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my office this (Ith clay of June, A. D. 1:902, by, defendant

and plaintiff in error.

[Seal] H. G. STEEL,

Clerk of the United States District Court of the District

of Alaska, Second Division.

By John T. Keed,

Deputy.

[Endorsed] : No. 80. In the United States Circuit

Court of Appeals for the Ninth Circuit. Alaska Commer-

cial Co. (a Corporation), Plaintiff in Error, vs. A. Dinkel-

spiel, Defendant in Error. Writ of Error. Piled in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, June 6, 1902. H. G. Steel,

Clerk. By H. C. Gordon Deputy Clerk. C. S. Johnson

and A. J. Daly, Attorneys for Plaintiff in Error.

In the District Court of the United States, for the District of

Alaska, Division No. 2.

A. DINKELSPIEL,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Complaint. ,

Comes now the above-named plaintiff and for cause of

action against the defendant, alleges:

1st. That the defendant is a corporation organized

and existing under and by virtue of the laws of the State
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Subscribed and sworn to before me this 17th day of

August, A. D. 1900.

[Seal] W. J. MILROY,.

Notary Public in and for the District of Alaska.

Exhibit "A."

Nome, Alaska, August 17th, 1900.

The Alaska Commercial Company in account with A.

Dinklespiel

:

1900

Jan. 6 To deposit subject to check, cash .... $300 . 00

March 22 To deposit subject to check, golddust

at $16 per oz 483.75

415.00

400.00

484.00

640.00

335.89

340.00

March 22 To deposit subject to check, cash.

Apr. 2 To deposit subject to check, cash

.

Apr. 18 To deposit subject to check, cash.

Apr. 25 To deposit subject to check, cash.

May 8 To deposit subject to check, cash

.

May 8 To deposit subject to check, cash.

May 16 To deposit subject to check, golddust

at $16 per oz 54.00

May 26 To deposit subject to check, golddust

at $16 per oz 605.00

May 26 To deposit subject to draft, cash .... 625 . 00

June 30 To deposit subject to check, cash. .. . 514.00

June 30 To deposit subject to check, cash .... 1,435 . 00

Total deposits subject to check $6,681.64
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Or.

Feb. 20 By cash $100.00

Apr. 27 By cash 110.00

June 19 By cash 1,095.50

June 21 By cash 2,998.50

June 27 By cash 315.00

Aug. 7 By cash 2,012 . 64

Total $6,681.64 $6,681.64

1899

Nov. 23 To deposit for safekeeping, currency. .$240.00

Nov. 23 To deposit for safekeeping, gold coin. . 425.00

Nov. 23 To deposit for safekeeping, golddust,

624, oz., at $16 per oz 1,000.00

1900

Apr. 25 To deposit for safekeeping, golddust

at $16 per oz 2,024.75

May 9 To deposit for safekeeping, golddust

at $16 per oz 313.25

Total deposit for safekeeping $4,003.00

Due A. Dinklespiel $4,003, deposited with said Alaska

Commercial Company for safekeeping.

[Endorsed] : Original. No. 80. In the District Court

of the United States for the District of Alaska, Division

No. 2. A. Dinklespiel, Plaintiff, vs. The Alaska Com-

mercial Company (a Corporation), Defendant. Com-

plaint. Filed in the United States District Court, Dis-

trict of Alaska, Second Division, August 17, 1900. Geo.

V. Borchsenius, Clerk. F. T. Merritt, Deputy.
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I)i the District Court of the United States for the District

of Alaska, Division No. 2.

A. DINKLEISPIEL,
Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-
PANY (a Corporation), 1

Defendant.
J

Summons.

To The Alaska Commercial Company, a Corporation:

In the name of the United States of America, you are

hereby required to appear and answer the complaint of

the plaintiff in the above-entitled action, within thirty

(30) days of the date of this summons upon you;

And the defendant will take notice that if it fails to

appear and answer, plaintiff will take judgment against

it for the sum of four thousand and three (4,003)

dollars, and interest thereon from the 21st day of June,

1900, at the rate of eight per cent per annum, and the

costs and disbursements of this action.

Witness the Honorable ARTHUR H. NOTES, District

Judge for the District of Alaska, Division No. 2.

Given under my hand and the seal of this Court this

17th day of August, A. D. 1900.

[Seal] GEO. V, BOROBSENIUS,
Clerk of the United States District Court, District of

Alaska, Division No. 2.

By F. T. Merritt,

Deputy.
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United States of America,

District of Alaska. l-ss.

Second Division, i

L

I hereby certify and return that I served the annexed

summons on the therein named defendants by handing

to and leaving a true and correct copy thereof with the

Alaska Commercial Co., O. W. Carlson, manager, person-

ally at Nome in said District on the 18th day of August,

A. D. 1900.

C. L. VAWTER,

United States Marshal.

By W. J. Allen,

Deputy.

[Endorsed] : Original. No. 104. In the District Court

of the United States, for the District of Alaska, Second

Division. A. Dinklespiel, Plaintiff, vs. The Alaska Com-

mercial Company, Defendant. Summons. Filed in the

United States District Court, District of Alaska, Second

Division, Aug. 20, 1900. Geo. V. Borchsenius, Clerk.

C. E. Dickey, Deputy.



12 The Alaska Commercial Company

In the District Court of the United States for the District

of Alaska, Second Division.

A. DINKLESPIEL,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY,

Defendant.

Motion to Strike Compiaint from Record.

Comes now the above-named defendant, and appearing

specially for the purposes of this motion, and none other,

objects to the jurisdiction of the Court over the person

of the defendant, and moves that the alleged complaint

on file in said cause be stricken from the records, for the

reason that the same is not subscribed by the plaintiff or

his attorney, and that the same is not verified by the

plaintiff, his agent or attorney, or by any other person,

as will fully appear from a copy of said complaint cer-

tified to be a true copy of the one on file by C. S. Han-

num, one of the attorneys for the plaintiff in said action.

Dated at Nome, Alaska, the 11th day of September,

1900.

OHAS. JOHNSON,

Attorney for Defendant.
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[Endorsed] : No. 80. United States District Court, Dis

trict of Alaska, Second Division. A. Dinklespiel, Plain-

tiff, vs. The Alaska Commercial Company, a Corporation,

Defendant. Motion. Filed in the United States District

Court, District of Alaska, Second Division, Sept. 11, 1900,

Geo. V. Borcksenius, Clerk. John T. Reed, Deputy.

In the United States District Court for the District of Alaska,

Second Division.

A. DINKLESPIEL,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Motion to Strike Out Parts of Complaint.

Comes now the above-named defendant, and moves

the Court to strike out and expunge from the complaint

of the plaintiff filed herein, all that portion of the said

complaint which refers to the alleged deposit by the

plaintiff with the defendant of the sum of $6,681.64 sub-

ject to the cheque of the plaintiff, upon the following

grounds, to wit:

1. That the said sum has been fully and entirely with-

drawn by and repaid to the said plaintiff, and the ac-

count with reference to the same between the plaintiff

and defendant has been balanced, settled and closed, as
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appears from the statements thereof annexed to and

made a part of the said complaint.

2. That all the said matter relating thereto is irrele-

vant to the cause of action attempted to be stated and

set out in the said complaint, and in no manner affects

or has any hearing upon the subject matter of the con-

troversy.

3. That the defendant herein will be prejudiced in its

defense of this action, and the Court embarassed in the

determination thereof, if the said irrelevant and surplus

matter be not stricken from the said complaint.

This motion is based upon the files and records of the

above-entitled court in this action.

OHAS. S. JOHNSON,

Attorney for Defendant.

[Endorsed]: No. 80. United States District Court,

District of Alaska, Second Division. A. Dinklespiel,

Plaintiff, vs. The Alaska Commercial Company (a Cor-

poration), Defendant. Motion. Filed in the United

States District Court, District of Alaska, Second Divi-

sion, Sept. 26, 1900. Geo. V. Borchsenius, Clerk.
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In the District Court of the United States for the District

of Alaska, Second Division.

A. DINKLESPIEL,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Amended Complaint.

Comes now the above-named plaintiff, leave of the

Court being first had and obtained, and files this amended

complaint, and for cause of action against the defendant

alleges:

1st. That the defendant is a corporation duly organ-

ized and existing under and by virtue of the laws of the

State of California and as such is doing business in its

corporate name of the "Alaska Commercial Company"

in Nome, in the District of Alaska.

2d. That the said defendant is engaged in carrying

on a general merchandising and shipping business, re-

ceiving deposits of golddust at the rate of $16.00 per

ounce and money, selling exchange, conducting a bank-

ing and safe deposit business at its said place of busi-

ness in Nome, Alaska.

3d. That between the 23d day of November, 1899,

and the 9th day of May, 1900, both days inclusive, the
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plaintiff deposited with the defendant at its said place

of business in Nome, in the District of Alaska, and the

defendant received from the plaintiff goiddust at the

rate of $16 per ounce and lawful money of the United

States, consisting of currency, gold and silver coin,

amounting value in all to the sum of four thousand and

three (4,003) dollars, which said defendant promised and

agreed to pay, deliver and return to the plaintiff on

demand.

4th. That the defendant has failed, neglected and

refused to account for, deliver or to pay over to the said

plaintiff the said sum of $1,003.00 in goiddust, gold and

silver coin and currency, or any part thereof, and now

retains and withholds the same from the plaintiff.

5th. That prior to the commencement of this action,

to wit; on the 21st day of July, 1900, the plaintiff did,

and at divers times since, at Nome, Alaska, has de-

manded from the defendant the payment of the said

several of money and goiddust; that the defendant re-

fused to pay or deliver the same or any part thereof to

the plaintiff, and still retains the possession and refuses

to deliver to the plaintiff two hundred and eight and

five-eighths (208 5-8) ounces of goiddust of the value of

$16.00 per ounce, to wit; of the value in lawful money

of the United States, of three thousand three hun-

dred and thirty-eight (3,338) dollars, and money consist-

ing of currency, gold and silver coin of the value of six

hundred and sixtywfive (665) dollars; making in all a

total value in lawful money of the United States of four

thousand and three (4,003) dollars; that an itemized ac-

count of said deposits and accounts are hereto annexed

and marked Exhibit "A" and made a part thereof.
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Wherefore, plaintiff demands judgment against the

defendant for the recovery of the possession of said gold-

dust, currency, gold and silver coin, or the value there-

of, to wit, the sum of four thousand and three (4,003)

dollars, and interest therein at the rate of eight per cent

per annum from the 21st day of June, 1900, and costs and

disbursements of this action.

MILKOY, HANNUM & MILEOY,

Plaintiff's Attorneys.

Exhibit "A."

Nome, Alaska, October 27, 1900.

The Alaska Commercial Company, in account with A.

Dinklespiel

:

1899.

Nov. 23 To deposit for safekeeping, currency . . $240.00

Nov. 23 To deposit for safekeeping, gold coin. 425.00

Nov. 28 To deposit for safekeeping, golddust

62 1-2 oz. at $16 per oz 1,000.00

1900.

Apr. 25 To deposit for safekeeping, golddust

at $16 per oz 2,024.75

May 9 To deposit for safekeeping, golddust

at $16 per oz 313.25

Total deposit for safekeeping $4,003.00

Due A. Dinklespiel, $4,003.00 deposited with said

Alaska Commercial Company for safekeeping and inter-

est from June 21st, 1900, at the rate of eight (8) per cent

per annum.
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United States of America,
|

Wss.

District of Alaska. J

I, A. Dinklespiel, being first duly sworn, depose and

say that I am the plaintiff in the above-entitled cause,

and that the foregoing amended complaint is true, as I

verily believe.

A. DINKLESPIEL.

Subscribed and sworn to before me this 29th day of

October, 1900.

[Seal] W. J. MILEOY,

Notary Public for the District of Alaska.

United States of America,
}>ss

District of Alaska.

Due service of the within amended complaint is here-

by accepted in the District of Alaska, this day of

October, 1900, by receiving a copy thereof, duly certified

to as such by W. J. Milroy of Milroy, Hannum & Mil-

ray, attorney for plaintiff.

CHAS. S. JOHNSON,

Attorney for Defendant.

[Endorsed] : Original. No. 80. In the District Court

of the United States, for the District of Alaska, Second

Division. A. Dinklespiel, Plaintiff,, vs. Alaska. Commer-

cial Co. etc., Defendant. Amended Complaint. Piled

in the United States District Court, District of Alaska,

Second Division, October 29, 1900. Geo. V. Borchsenius,

Clerk. John T. Keed, Deputy.
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In the United States District Court, for the District of Alas-

ka, Second Division.

A. DINKELSPEIL,
Plaintiff,

vs.

ALASKA COMMEECIAL COMPANY
(a Corporation),

Defendant.

Answer.

For answer, to the amended complaint of the plaintiff

filed herein, the defendant alleges:

1. It admits all the allegations contained in para-

graph 1 of said amended complaint.

2. It admits that defendant is engaged in carrying

on a general merchandising and shipping business, but

denies that it is receiving deposits of golddust at the

rate of $16 per ounce, or money; denies that it is selling

exchange, and denies that it is conducting a banking

business. But the defendant admits that it is conduct-

ing a safe deposit business at its place of business in

Nome, Alaska.

3. It denies that between the 23d day of November,

1899, and the 9th day of May, 1900, both days, inclusive,

or at all, the plaintiff deposited with the defendant at

its place of business, in Nome in the District of Alaska,

and that defendant received from the plaintiff golddust

at the rate of $16 per ounce, and lawful money of the
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United States, consisting of currency and gold and silver

coin, amounting in value in all to the sum of $4,003, or

any sum whatever, which defendant promised and

agreed to pay, deliver and return to the plaintiff on de-

mand, except in the manner and form hereinafter stated

in defendant's separate answer.

4. It denies that the defendant has failed, neglected

or refused to account for, deliver or pay over to the said

plaintiff the said sum of $4,003, in golddust, gold and

silver coin and currency, or any part thereof, and denies

that it now retains and withholds the same from the

plaintiff; but defendant alleges the truth to be that all

of the golddust, gold and silver coin and currency ever

received by defendant from plaintiff, in any capacity, has

been fully returned and paid; over to plaintiff, except as

hereinafter stated.

5. Answering paragraph 5 of plaintiff's complaint,

defendant says that it has no information or knowledge

sufficient to form a belief as to whether or not on the

21st day of June, 1900, the plaintiff did demand, and at

divers times since has demanded, from the defendant

the payment of said several sums of money and golddust,

and, therefore, denies the same; denies that defendant

refused to pay or deliver said golddust, gold coin and

currency, or any part thereof, to the plaintiff, denies that

the defendant still retains the possession of and refused

to deliver to plaintiff 208 5-8 ounces of golddust of the

value of $16 per ounce, to wit, of the value of $3,338, in

lawful money of the United States, and money consisting

of currency, gold and silver coin of the value of $065,

making in all a total value in lawful money of the Uni-
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ted States of $4,003; denies that defendant has refused

to deliver and pay over to plaintiff any golddust, cur-

rency, gold or silver coin, which it has ever received from

plaintiff, denies that it has in its possession now any

such golddust, currency, gold or silver coin belonging

to plaintiff, except as in defendant's separate answer

hereinafter stated, and denies that the itemized account

of said deposits annexed to plaintiff's complaint and

marked Exhibit "A" is a true and correct account of

said deposits as will more fully appear by defendant's

said separate answer.

And for a further and separate answer to plaintiff's

amended complaint, the defendant says:

1. That at all the times in said amended complaint

mentioned defendant was in the habit of receiving and

did receive from various persons, for safekeeping, vari-

ous packages, bags and sacks said to contain gold and

silver coin and golddust, and did care for and keep the

same for said depositors and customers of said defend-

ant, for accommodation only, and entirely without hire;

that upon the deposit by said depositors and customers

of said defendant of any such package, bag or sack, it

was the habit and custom of the defendant to issue a

receipt to said depositor acknowledging receipt of said

package, bag or sack, and upon the surrender of said re-

ceipt to deliver to the person so depositing said package,

bag or sack, the package, bag or sack, called for by said

receipt.

2. That at the times mentioned in said complaint, the

defendant received from the plaintiff in accordance with

the above custom and habit of the defendant, certain
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packages, bags and sacks, said to contain currency, gold

and silver coin and golddust; claimed to be of the ag-

gregate value of $4,003; that upon the receipt of said

various packages, bags and sacks the defendant corpora-

tion, through its cashier W. R. Wheaton, made and de-

livered to the plaintiff receipts for said packages, bags

and sacks, which said various receipts are in the words

and figures following, to wit:

Nome City, 11-23-99.

A Dinkelspiel has deposited with the Alaska Commer-

cial Company:

).00 currency,

|425.00 gold coin,

62 1-2 oz. dusti gold,

each in separate packages. Not weighed or counted.

W. R. WHEATON.

Nome, Alaska, Apr. 25, 1900.

Received from A. Dinkelspiel one sack, said to contain

Dollars $2,024.75 at $16.00 per oz. in golddust, for safe-

keeping.

A. C. CO.,

Wheaton.

Nome, Alaska, May, 9, 1900.

Received from A. Dinkelspiel one sack said to contain

Dollars $313.25 in golddust for safekeeping.

A. C. CO.,

Wheaton.

3. That after the receipt of said packages, bags or

sacks, by said defendant, and the issuance and delivery

of said receipts to plaintiff, and between the said 23d
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day of November, 1899, and the 27th day of July, 1900—

the exact times and dates being unknown to this defend-

ant, said plaintiff presented said receipts to said defend-

ant, through its proper officers, and received the various

packages, bags and sacks for which said receipts were

issued and surrendered, and gave to the defendant each

and all of said receipts, which said receipts are now in

the possession of said defendant, that no record was kept

by said defendant or the said Wheaton of the deposit of

said packages, bags or sacks, nor of the time of their

return to plaintiff, except as evidenced by said receipts,

and defendant is unable, because of the death of said

cashier W. R. Wheaton, who died on the 27th day of

July, 1900, to give the exact date upon which said re-

ceipts were returned to defendant and said packages,

bags and sacks were returned to plaintiff.

4. And said defendant further alleges that among

the various packages, bags and sacks so received by de-

fendant from various persons there is now in the posses-

sion of defendant one sack or package supposed to con-

tain golddust, and upon which said package is marked

the name of A. Dinkelspiel; that defendant has never

examined the contents of said bag, and does not know

the contents thereof, but believes the same contains gold-

dust of the approximate value of $2,340; that defendant

believes the said bag or sack is the property of the plain-

tiff, and defendant is ready and willing, and at all times

since the receipt of the same has been ready and willing

to surrender and turn over to said plaintiff said bag or

sack, upon the presentation of defendant's receipt there-

for, and said defendant now brings said package or sack
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into Court, and hereby offers to surrender and turn the

same over to the said plaintiff upon the surrender of the

said receipt, which defendant alleges plaintiff has for

said sack, or upon an order of this Court if plaintiff shall

show that he has lost said receipt or that he does not

now hold or possess the same; that aside from the said

sack, said to contain golddust, the defendant has no

package, bag or sack, nor any golddust, currency, gold

or silver in its possession or under its control, belonging

to the said plaintiff.

Wherefore, the defendant prays that said action be

dismissed, and that it recover its costs and disbursements

herein expended.

CHAS. S. JOHNSON,

Attorney for Defendant.

United States of America,

District of Alaska.
"}

I, Otto W. Carlson, being first duly sworn, depose and

say : That I am the managing agent at the town of Nome

of the defendant corporation, named in the foregoing an-

swer; that I have heard read the said answer and know

the contents thereof; that the same is true of my own

knowledge, except as to those matters therein stated as

on information and belief, and that as to those, I belive

it to be true; that this verification is made by me as

agent, for the reason that said defendant is a corpora-

tion.

OTTO W. CARLSON.
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Subscribed and sworn to before me this 28th day of

November, 1900.

[Seal] J. COUSBY, Jr.,

Notary Public in and for the District of Alaska.

Service of the within answer accepted and receipt of

a copy thereof, on this 28th day of November, 1900, ad-

mitted.

MILROY, IIANNUM, MILROY,

Attorneys for Plaintiff.

[Endorsed]: No. 80. United States District Court,

District of Alaska, Second Division. A. Dinkelspiel,

Plaintiff, vs. The Alaska Commercial Company, Defend-

ant. Answer. Filed in the United States District

Court, District of Alaska, Second Division, Nov. 28, 1900.

Geo. V. Borchsenius, Clerk. By John T. Reed, Deputy.

In the District Court of the United States for the District of

Alaska, Second Division.

A. D1NKLESPIEL,
Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Reply.

Comes now the above-named plaintiff and for reply to

the further and separate answer to plaintiff's amended

complaint

:
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Denies that any knowledge or information sufficient to

form a belief as to whether or not it is the defendant's

habit in receiving from various persons, for safekeeping,

various packages, bags or sacks said to contain gold or

silver coin, currency or golddust, or that the said defend-

ant did care or keep the same for said depositors or cus-

tomers of said defendant for accommodation only, or en-

tirely without hire, or that upon the deposit by said de-

positors or customers of said defendant of any such pack-

age, bag or sack it was the habit or custom of said de-

fendant to issue a receipt to the said depositor acknowl-

edging receipt of said package, bag or sack, or upon the

surrender of said receipt to deliver to the person so de-

positing said package, bag or sack the package, bag or

sack called for by said receipt, and therefore denies the

same.

Denies that at the time mentioned in said complaint

the defendant received from the plaintiff in accordance

with the custom or habit of the defendant as set forth in

defendant's said answer, or any other habit or custom,

certain packages, bags or sacks said to contain currency,

gold or silver coin or golddust claimed to be of the aggre-

gate value of $4,003 or that the said defendant received

said currency, gold and silver coin and golddust in any

other maimer of form or under any other circumstances,

terms, or conditions except as set forth in plaintiff's

amended complaint.

Denies that after the receipt of said packages, bags,

or sacks by said defendant, containing currency, gold and

silver coin and golddust, and the issuance and delivery

of the receipts, set forth in defendant's answer, to plain-
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tiff, or between the 23d day of November, 1899 and the

27th day of July, 1900, or at any other time, or at all;

said plaintiff presented said receipts to said defendant,

through its proper officers, or otherwise, or received the

various packages, bags or sacks, or any of the packages,

bags or sacks, golddust, gold and silver coin or currency

for which said receipts or either of them were issued,

or gave to the defendant each or all or any of said re-

ceipts, but admits that said receipts are now in the pos-

session of said defendant, but alleges that said defendant

received said receipts as hereinafter set forth.

Denies any knowledge or information sufficient to form

a belief as to whether no record was kept by said defend-

ant or the said Wheaton, defendant's cashier, of the de-

posit of said packages, bags or sacks or of the time of

their return to plaintiff, except as evidenced by said re-

ceipts, or that defendant is unable, because of the death

of the said cashier, W. R. Wheaton, to give the exact

date upon which said receipts or any of said receipts were

returned to defendant, or said packages, bags or sacks

were returned to plaintiff and therefore denies the same.

Plaintiff alleges that on or about the 25th day of July,

1900, the plaintiff called upon the defendant at its place

of business in Nome, Alaska, and demanded of defendant

the return to him of $240 in currency, $425 in gold coin,

and 62^ ounces of golddust deposited with said defend-

ant on the 23d day of November, 1899, and the sum of

$2,021.75 in golddust at $16 per ounce, deposited with said

defendant on April 25th, 1900, and the sum of $313.25 in

golddust deposited with defendant on May 9th, 1900; that

thereupon the said W. K. Wheaton, cashier of the said
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defendant, demanded of plaintiff the receipts for said de-

posits; that thereupon the plaintiff handed to said cash-

ier of the said defendant the said receipts, for examina-

tion, together with other receipts; that said cashier, after

receiving said receipts so delivered for examination neg-

lected and refused to deliver said $240 in currency, $425

in gold coin, 62| ounces in golddust, and the golddust of

the value of $2,024.75 at $16 per ounce, and golddust of

the value of .$313.25 at $1G per ounce so deposited as set

forth in plaintiff's amended complaint, and likewise re-

fused to surrender or deliver to said plaintiff said re-

ceipts and that ever since said date the said defendant

has retained said receipts as well as said gold and silver

coin, currency and golddust of the value of $4,003 or to

account in any manner whatsoever therefor.

Plaintiff, for reply to the allegations of defendant as

set forth in its said answer, paragraph 4 of page 5 al-

leges that the defendant never delivered to the plaintiff

any receipt whatsoever for the sack or bag of golddust

alleged by said defendant to be in its possession, marked

with the name of A. Dinklespiel and containing golddust

of the approximate value of $2,340, and denies any knowl-

edge or information sufficient to form a belief as to

whether the defendant is ready or willing, or ever was

ready or willing, or at any or all of the times since the

receipt of the same has been ready or willing to sur-

render or turn over to the said plaintiff said bag or sack

containing said golddust and said golddust upon the

presentation of defendant's receipt therefor, or upon any

other condition, or that defendant now brings said pack-

age or sack into court, or hereby offers to surrender or
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turn the same over to the said plain! ill upon the sur-

render of the receipt or any receipt for said sack contain-

ing said golddust, or upon an order of this Court if the

plaintiff shall show that he has lost said receipt or that

he does not now hold or possess the same, and therefore

denies the same; and denies that aside fromsaid sack said

to contain said golddust, the defendant has no package,

bag or sack, nor any golddust, currency, gold or silver

coin in its possession or under its control, belonging to

said plaintiff, and alleges that said defendant has in its

possession the said several sacks and packages contain-

ing gold and silver coin, currency and golddust as alleged

and set forth in plaintiff's amended complaint.

Wherefore plaintiff demands judgment as prayed for

in his amended complaint.

MILROY, HANNUM & MILBOY,

Plaintiff's Attorneys.

United States or America, 1
' >ss.

District of Alaska.
J

I, A. Dinklespiel, being first duly sworn, depose and

say, that I am the plaintiff in the above-entitled cause

and that the foregoing reply is true as I verily believe.

A. DINKLESPIEL.

Subscribed and sworn to before me this 7th day of

December, 1900.

[Seal] W. J. MILROY,

Notary Public for the District of Alaska.
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United States of America,4,Jss.
District of Alaska.

Due service of the within reply is hereby accepted in

the District of Alaska, this day of December, 1900,

by receiving a copy thereof, duly certified to as such by

C. S. Hannum one of the attorneys for plaintiff.

CHAS. S. JOHNSON,

Attorney for Defendant.

[Endorsed] : Original. No. 80. In the District Court

of the United States for the District of Alaska, Second

Division. A. Dinklespiel, Plaintiff, vs. The Alaska Com-

mercial Company (a Corporation), Defendant. Reply.

Filed in the United States District Court, District of

Alaska, Second Division, December 8, 1900. Geo. V.

Borchsenius, Clerk. By John T. Reed, Deputy.

In the District Court of the United States for the District of

Alaska, Second Division.

A. DINKLESPIEL, \

Plaintiff,
j

vs. /

THE ALASKA COMMERCIAL COM-,

PANY (a Corporation),
|

Defendant./

Verdict.

We, the jury in the above-entitled action, find for the

plaintiff:
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And that he is entitled to recover of and from the de-

fendant two hundred and eight and five-eighths (208 5-8)

ounces of golddust of the value of sixteen (10) dollars

per ounce of the aggregate value of three thousand three

hundred and thirty-eight (3,338) dollars; a quantity of

currency of the value of two huudred and forty (240) dol-

lars; a quantity of gold coin of the United States of the

value of four hundred and twenty-five (425) dollars; the

whole of the value of four thousand and three (4,003) dol-

lars, together with interest thereon from the 21st day of

July, 1900.

R. H. MUMFORD,
Foreman.

[Endorsed]: No. 80. In the District Court of the

United States for the District of Alaska, Second Division.

A. Dinkelspiel, Plaintiff, vs. The Alaska Commercial

Company (a Corporation), Defendant. Verdict. Filed

in the United States District Court, District of Alaska,

Second Division, June 14, 1901. Geo. V. Borchsenius,

Clerk. By H. C. Gordon, Deputy.
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fa the United States District Court for the District of Alaska,

Second Dirision.

A. DINKELSPIEL,
Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-f

PANY (a Corporation),

Defendant.,

Judgment Order.

This action came on regularly for hearing, said parties

appeared by their attorneys, C. S. Hannum and R B.

Milroy, counsel for plaintiff and C. S. Johnson and A. J.

Daly, counsel for defendant. A jury of twelve persons

were regularly empaneled and sworn to try said action.

Witness on the part of plaintiff and defendant were

sworn and examined. After hearing the evidence the

arguments of counsel and the instructions of the Court,

the jury retired to consider of their verdict and subse-

quently returned into court with their verdict signed by

the foreman, and being called answered to their names

and say:

"We, the jury in the above-entitled action find for the

plaintiff and that he is entitled to recover of and from

the defendant two hundred and eight and five-eighths

(208 5-8) ounces of golddust of the value of sixteen dol-

lars (16) per ounce, and of the aggregate value of three

thousand three hundred and thirty-eight dollars ($3,338);
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a quantity of currency of the value of two hundred and

forty dollars (240) and a quantity of gold coin of the

United States of the value of four hundred and twenty-

five dollars ($425) the whole of the value of four thousand

and three dollars (4,003) together with interest thereon

from the 21st day of July, 1900."

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, and upon motion of C. S. Hannum,

attorney for plaintiff, for judgment on the verdict, A. J.

Daly, attorney for the defendant being present in court

;

It is ordered, adjudged and decreed that said plaintiff'

have and recover from said defendant two hundred and

eight and five-eighths ounces (208-5-8 oz.) of golddust of

the value of $16.00 per ounce or three thousand three

hundred and thirty-eight dollars ($3,338.00) the value

thereof, in case the delivery of said golddust cannot be

had, and that the plaintiff also further recover from the

defendant a quantity of currency of the value of two

hundred and forty dollars (240) or the sum of two hun-

dred and forty dollars ($240) the value thereof in case

the delivery of said currency cannot be had and that the

plaintiff also further recover from the defendant a quan-

tity of gold coin of the United States of the value of four

hundred and twenty-five dollars ($425.00) or the sum of

four hundred and twenty-five dollars ($425.00) the value

thereof, in case the delivery of said gold coin cannot be

had; the whole of said golddust, currency and gold coin

of the value of four thousand and three dollars ($4,003)

together with interest thereon at the rate of eight per

cent (80) per annum from the 21st day of July, 1900, and
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costs and disbursements of this action, taxed at

dollars ($——) and that execution issue therefor.

To the rendering and entry of judgment the defendant

duly excepted, which exception was allowed by the

Court.

Done in open court this 17th day of April, A. D., 1902.

JAMES WICKERSHAM,
District Judge.

[Endorsed]: Original No. SO. In the U. S. District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. The Alaska Commercial Com-

pany (a Corporation), Defendant. Judgment Order.

Filed in thej office of the clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska,

April 23, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.

In the United States District Court, for the District of Alas-

ka, Second Division.

A. DINKELSPIEL, \

Plaintiff,
i

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendant. /

Bill of Exceptions.

Be it remembered that on the 13th day of June, 1901,

at a stated term of said Court, begun and held in the



vs. A. Dvnhelspiel. 35

city of Nome, District of Alaska, before the Honorable

ARTHUR H. NOYES, District Judge, this cause came
on regularly for trial; plaintiff appearing in person and

by his attorneys, Messrs. Hannum, Milroy & Hannum,
and the defendant appearing by its attorneys, Messrs.

Charles 8. Johnson, and Alfred J. Daly, and a jury hav-

ing been duly empaneled and sworn to try said cause,

the following proceedings were had, and the following

exceptions were taken thereto by the defendant, which

exceptions were allowed by the Court:

A. DINKELSPIEL, being called as a witness on his

own behalf testified, among other things I have

resided at Nome, since August 14th, 1899. My business

is that of a merchant. I have known the Alaska Com-

mercial Company at Nome since my arrival, and it has

been engaged in the general merchandise business dur-

ing the time I have lived in Nome and was engaged in

some banking business. During the time I have lived

in Nome I have bought some merchandise from the Alas-

ka Commercial Company, and have deposited my money

there. I made my first deposit with the company in No-

vember, 1899. I deposited, at that time with Mr. Whea-

ton, the cashier of the company, $11,665, which consisted

of currency, golddust and gold coin; Mr. Wheaton re-

ceived this in the office of the company and gave a re-

ceipt for that amount. Plaintiff's Exhibit "A" identi-

fied by the witness as the receipt given him by Wheaton

on November 23d, 1899, at the time he made the deposit

was then offered in evidence by plaintiff and received

and read, and is in the words and figures as follows, to

wit:
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Plaintiff's Exhibit "A."

Nome City, 11-23-99.

"$1,665.00

A. Dinkelspiel has deposited with the Alaska Com

mercial Comp:

$240.00 in currency,

425.00 Gold Coin,

61 1-2 oz. of golddust.

each in separate packages, not weighed or counted.

W. R WHEATON."

Exhibit "A" is in my handwriting, except the words

"Not weighed or counted," and the signatures which

are in the handwriting of Mr. Wheaton. I took the curren-

cy to the store in an envelope and Mr. Wheaton counted

the currency before he delivered me the receipt. I took

the gold coin there in a small buckskin sack; there was

$425 in gold coin, which Mr. Wheaton counted before he

signed the receipt. I took the golddust there in a buck-

skin sack. I took three packages altogether there. Mr.

Wheaton weighed' the golddust. T wished it weighed as

I was making the deposit. T had weighed it before, my-

self and T wished him to weigh it also when V made the

deposit to see what it amounted to in the bag. I wanted

him to weigh it also. I said "That was just what T

made it." T saw him weigh the golddust. The value of

the golddust was $1,000 at $16 per ounce. After I had

delivered these packages to Mr. Wheaton. he put them

in the safe in the vault. I made all three of these de-

posits with the defendant for safekeeping, and they were
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received by the defendant for safekeeping for the plain-

tiff.

The next time I made a deposit with the company was

in April of the next year.

Witness was then handed Plaintiff's Exhibit "B,"

which was stated by him to be a receipt for $2,024.75 of

golddust deposited for safekeeping, which Mr. Wheaton

on behalf of the Alaska Commercial Company issued to

him. I made the deposit with the company on April

25th, 1000; this deposit amounted to $2,024.75, and when

I made the deposit I got a receipt which Mr. Wheaton is-

sued, and gave it to me after I had made this deposit. I

took the golddust there in a buckskin sack, which I left

with the golddust in it.

Plaintiff's Exhibit "B" was then offered in evidence

by the plaintiff and received and read to the jury, which

is in words and figures as follows:

Plaintiff's Exhibit "B."

Nome, Alaska, Apl. 25, 1900.

Received of A. Dinkelspiel one sack said to contain

$2,024.75 at $10 per oz. in golddust for safekeeping.

A. C. CO.,

Wheaton.

That some time in May I made another deposit there

for safekeeping.

Witness was then handed Plaintiff's Exhibit "C,"

which he stated was the receipt for $313.25 golddust for

safekeeping. I got this receipt from the Alaska Com-

mercial Company; Mr. Wrheaton gave it to me for a de-
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posit of golddust which I made at the time. This de-

posit was |313.25 in golddust. I took it there in a small

buckskin sack. This is for the golddust I delivered to

Mr. Wheaton and he issued me the receipt (Plaintiff's

Exhibit "0.")

Exhibit "C" was then offered in evidence by plaintiff

and received and read to the jury, and is in words and

figures as follows, to wit:

Plaintiff's Exhibit "C."

Nome, Alaska, May 9, 1900.

Received of A. Dinkelspiel one sack said to contain

1313.25 in golddust for safekeeping.

|
A. C. CO.,

Wheaton.

I never received any part of the money or golddust

from the Alaska Commercial Company, or any other per-

son, which I deposited with the Alaska Commercial

Company for safekeeping.

In July, 1900, I asked the company for this money and

golddust; at that time I saw Mr. Wheaton. Prior to the

21st day of July, 1900, I had never given these receipts

to the Alaska Commercial Company, but they had been

in my possession up to the time I delivered these receipts

on July 21st, 1900, to Mr. Wheaton; at that time I asked

him to give me two drafts, one for $2,000 and one for

$2,003 for use in my business, which drafts were to be

issued on San Francisco. At that time I took the re-
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ceipts to the Alaska Commercial Company's store and

told Mr. Wlieaton what 1 wanted, that I wanted two

drafts on San Francisco, that 1 had there on account of

safekeeping. I then delivered my receipts to Mr. Wliea-

ton. I did not receive the drafts or any part of the money

or golddust there for safekeeping from Mr. Wheaton. I

asked him for the drafts, but he took the receipts and

never handed me anything back for them, except a re-

ceipt for the balance of my open account which was sub-

ject to check. I did not have possession of said receipts

since the 21st day of July, 1900, since that time. That

all that Mr. Wheaton gave me was a receipt for the gold-

dust and the balance on my check account. I saw Mr.

Wheaton the last time at the defendant's store on July

21st, 1900, the day of the week being in my opinion Satur-

day. I handed my receipts to Mr. Wheaton in the cash-

ier's office of the defendant's store wThich was in the rear

of the store on said July 21st, 1900. Mr. Wheaton

handed me the receipt and while I wras adjusting my
spectacles he walked out of the office. At that time I

was standing near the front part of the desk towards the

door. I did not know where Mr. Wheaton went to, and

I stayed there about the office for at least two hours I

think, waiting for him to come back. I asked the ' ;

keeper if he knew where Wheaton went to, the book-

keeper in my opinion was Mr. Adcock, I asked every per-

son I saw about him. I stayed there the whole after-

noon, thinking that I would see him, but no one seemed

to know where he was. I never saw him after that.
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My clerk, Hugo Piatt, saw these receipts in my pos-

session on the 21st day of July, 1900, and I told him to

make a copy of them.

A paper was then handed witness which was after-

wards marked Plaintiff's Identification "D" and was in

words and figures as follows, to wit:
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Q. Examine that paper, Mr. Dinkelspiel, and state

if }ov kiiow what if is?

A. It is a copy of the receipts.

'i. Made by whom?

(Defendant objects to this question upon the ground

that it is immaterial, irrelevant and incompetent, and

not the best testimony. The evidence of the party him-

self, who is purported to have made the paper being the

best testimony. Which objection was overruled by the

Court to which ruling of the Court the defendant duly ex-

cepted, which exception was allowed by the Court.)

A. Made by Hugo Piatt.

Q. At whose request was the paper made?

(The same objection to this question as to the above

question, made by defendant and overruled by the Court

to which ruling of the Court the defendant duly excepted,

which exception was allowed by the Court.)

A. At my request.

Q. State whether or not at the time he had these

papers marked Plaintiff's Exhibit "A," "B" and "0" from

which to make this copy?

(To which question the defendant objected on the same

ground as above stated, which objection was overruled

by the Court, to which ruling of the Court the defendant

duly excepted, which exception was allowed by the

Court.)

A. Yes, sir.

(That paper referred to was then marked for identifica-

tion Plaintiff's Identification "D.")
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After I could not find the cashier, Mr. Wheaton, I

made a demand for my money on Mr. Carlson, who is at

present the manager of the Alaska Commercial Com-

pany, I could not say who was the manager of the com-

pany on the 21st day of July, 1900, before that time the

manager was Mr. Pope, but I was informed that Mr.

Pope was relieved, they said he was out of the company.

I never received from the Alaska Commercial Company

any part of the golddust, gold coin or currency deposited

by me with the Alaska Commercial Company, for safe-

keeping.

Cross-Examination.

When I took the first golddust, gold coin and currency

to the Alaska Commercial Company's store, before leav-

ing the office, I weighed the golddust and counted the

currency and gold coin, I drew up the receipt marked

Plaintiff's Exhibit "A" before going to the company's

store and also made a memorandum in a book which I

called a day-book, the entries made in the day-book were

copied in the ledger, I sometimes put down the amount of

the deposit before leaving home and sometimes I did

not, sometimes I weighed the golddust at home and some-

times I did not, consequently it may be I did not put

it down in my book until I would take the weights at

the store of the Alaska Commercial Company, and some

times I did not put the amount down until I went back

home from making my deposit and had the receipt.

This ledger was kept by me and contained all the small

accounts of my business at Nome, and in witness' opin-

ion his larger accounts, also.
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A demand was made by defendant for the production

of the ledger spoken of above, and witness was ordered

by the Court to produce the same. After opportunity be-

ing given the witness to produce said book, witness ap-

peared with three day-books, called by him counter-blot-

ters, and a small book marked "Petty Journal and Ledg-

er," and reported that he was unable to find the ledger

for which demand was made. These books were exam-

ined in open court by defendant's attorneys and the plain-

tiff also was examined as to' the entries contained there-

in, having reference to the transactions between the

plaintiff and defendant. The pages containing these en-

tries were introduced in evidence by defendant and were

read to the jury. The entries on page 2, 4 and 5 of the

"Petty Ledger and Journal" were also introduced in evi-

dence by the defendant for the purpose of comparison

with the counter-blotters, a copy of which pages being

as follows:

Dr.

"2 Alaska Commercial Co. To safekeeping (Receipts)

1809

Nov. 25

Currency $210.00

Gold coin 425.00

Golddust (624J 1,000.00 $1,065.00

1000

April 25 Golddust Safekeeping Receipts 2,024.75

May GolnVlust Safekeeping Receipts 313.25

$4,003.00
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Page 4.

4 Dr.

1900 Alaska Commercial Co. To deposit receipts.

Jan. To cash $300.00

Mar. 22 To dust gold 483.75

Mar. 22 To cask 445.00

April 2 To cask 400.00

April IS To cask 484.00

April 25 To cask 640.00

May 8 To dust gold 335.89

May 8 To cask 340.00

May 16 To dust gold 54.00

May 26 To dust gold 605.00

May 26 To cask 625.00

June 30 To cask 514.00

June 30 To cask 1,435.00

$6,681.64

Page 5.

1900. Cr.

(Transfer from p. 3.)

Alaska Commercial Co.

Feb. 26 By Cask (Miller) order 150.00

Apr. 27 By Cask (Piatt) order 110.00'

June 19 By Cask (Kidston) 1,095.50

June 27 By Cask (Gosling L. C. order) 315.00

July 19 By Cask Self (Seattle) . 998.50

July 21 By Cask Self G. D 2,012.64

$6,681.64
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i

That witness surrendered the receipts which have been

introduced in evidence together with nine other receipts

to Mr. Wheaton on the 21st day of July, 1900, these nine

receipts pertained to my open account with the company,

the total amount of these nine receipts was six thousand

and some odd dollars; the balance of my open and check

account on July 21st, 1900, was $2,012.61, which has been

settled in full since said date. That while I was check-

ing against my open account I retained all my receipts.

Mr. Wheaton did not require me to surrender a receipt

every time I drew any money and when I drew money I

gave him a personal receipt and retained the old one.

The reason I came to surrender all the receipts on

July 21st, 1900, was that Mr. Wheaton told me on July

19th, that the next time I drew my money I would have

to bring all of the receipts and that my account would

then be straightened up.

HUGO PLATT, a witness on behalf of the plaintiff,

testified among other things:

I have resided in Nome since July, 1899. I am working

for Mr. Dinkelspiel, clerking for him in his store, and

have been working for him in that capacity since July,

1899. I was in his employ on the 21st day of July, 1899.

Plaintiff's Identification "D" was then handed witness,

and witness said: It is in my handwriting; that at the

time I made Plaintiff's Identification "D'' I had Plain-

tiff's Exhibits "A," "B" and "C" in my possession, I

made Identification "D" on July 21 st, 1900, in Mr.
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Dinkelspiel's store at his request. I got the three re-

ceipts, Plaintiff's Exhibits "A," "B" and "C" from Mr.

Dinkelspiel on that day some time about noon or before

noon, and had them in possession about ten minutes, I

then returned them to Mr. Dinkelspiel and returned him

also at the same time nine more receipts of his open or

check account and I gave Plaintiff's Identification "D"

to Mr. Dinkelspiel also, and he went down to the Al-

aska Commercial Company to get some money.

Cross-Examination.

I do not know that he went to the Alaska Commercial

Company personally. Mr. Dinkelspiel told me he was

going down to the Alaska Commercial Company and I

saw him come back with some money; he brought back

approximately about $2,000 or a little over. Mr. Dinkel-

spiel told me that Mr. Wheaton demanded all the re-

ceipts back, and he told me I should copy all of the re-

ceipts and I simply made a list of the receipts.

Mr. Dinkelspiel had other memoranda of his deposits

in his counter-book, which were transferred to a ledger

account, and I have seen entries of deposits made by Mr.

Dinkelspiel with the Alaska Commercial Company, in

this ledger, but I do not know where this ledger is now.

Q. By Mr. JOHNSON, Defendant's Attorney.—Did

you ever foot up these accounts made by Mr. Dinkelspiel

in this ledger?

Mr. MILKOY.—We object to going into the contents of

this ledger, or any further inquiry into this ledger.
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The COURT.—This is cross-examination, pure and

simple, and you will have to make him your witness if

you go into the accounts in this ledger, as there is noth-

ing to warrant your going this far, Judge. I think the

testimony is taking a wider range than the rules of cross-

examination will permit, and you can make him your

witness if you like.

Mr. JOHNSON.—I think the Court is correct, so far as

the cross-examination is concerned. I will have to make

him my own witness, which we will do, and I would like

the Court to direct the witness that we desire to call him

when our case comes on. That is all for the present.

That thereupon the Court directed said Hugo Piatt to

remain in the courtroom in order that the defendant

might call him as a witness for the defendant.

That the defendant did not call or offer to call the said

witness Hugo Piatt as their witness after the plaintiff

rested their case, nor at any time during the trial of the

cause.

Plaintiff thereupon rested. .

Mr. COLIN BEATON, a witness called on behalf of

th" defendant, testified among other things, as follows:

I have lived in Nome, Alaska, since September, 1899;

from the 25th day of November, 1899, until November,

1900, 1 was in the employ of the Alaska Commercial Com-

pany; I had charge of the store at first and subsequently

about June 1st, 1900, I was made assistant agent of the

company at Nome.
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I have known Mr. Dinkelspiel, the plaintiff, since Sep-

tember, 1899; between November, 1S99, and June, 1900,

I have seen Mr. Dinkelspiel repeatedly in the store and

during that period he was a patron of the store and made

his purchases usually of me; that during the same pe-

riod of time Mr. Wheaton was acting as the cashier of the

company.

Mr. Wheaton was taken ill on the night of July 22d,

1900, and died July 27th. 1900.

Mr. Carlson became agent of the Alaska Commercial

Company at Nome on July 4th, 1900, and has been act-

ing as such continuously ever since that time to the pres-

ent time.

On two or three occasions I have seen Mr. Dinkelspiel

making deposits with the company, I believe it was some

time in November, 1899, that he came to the store the

first time and made a deposit, but I do not remember the

sum in gold or dust, but I remember that there was a

good part of it in golddust, for I was in the office talk-

ing to Mr. Wheaton and while I was there Mr. Dinkel-

spiel came in to make this deposit, he said he wanted to

leave it for safekeeping and Mr. Wheaton told him that

was all right so long as the company had room he could

leave it there if he wanted to; Mr. Dinkelspiel then asked

Mr. Wheaton to weigh it and Mr. Wheaton told him that

he did not weigh safekeeping deposits, but Mr. Dinkel-

spiel asked him as a favor to weigh it, as his scales were

small, and as Mr. Wheaton had good scales there, ho said

all riffht he would weigh it for him and so he went ahead

and weighed it; there was some slight difference between
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Mr. Dinkelspiel's weight and the weight as given him by

Mr. Wkeaton, but I could not tell now what the differ-

ence was, I only remember of Mr. Dinkelspiel asking him

to weigh it for him as a favor.

The following question was then asked witness on be-

half of the defendant:

Q. "What at that time, if you know, was the system

or practice of the company with reference to keeping

packages for safekeeping as to the amounts stated in the

receipts?"

(To which question the attorneys for plaintiff obiected

as immaterial, irrelevant and incompetent, and which ob-

l^ctin-n of th« nnrt of the plaintiff was sustnined by the

Court, to which ruling of the Court the defendant ex-

cepted, which exception was allowed.)

The following question was then asked of witness on

bolmlf of the defendant:

O. "Do you know what charges, if any, were made

bv the company on packages kept there for safekeeping?"

(Which question was objected to by attorneys for

plaintiff on the ground that the same was irrelevant, in-

competent and immaterial. They admit they got these

packages and they have not alleged any charges nor claim

in regard to charges at all in their answer, hence this is

immaterial. Which objection wos sustained by the

Court, and to which ruling of the Court the defendant

duly excepted, which exception was allowed by the

Court.)

Witness further testified that the packages or boxes

which were deposited with the company for safekeeping
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were kept in two strong boxes, express messenger boxes,

the same as they carry on a train, in two large compart-

ment safes.

Mr. O. W. CARLSON, a witness on behalf of the de-

fendant testified among other things as follows:

I am the agent of the Alaska Commercial Company,

and have been such agent since the 4th day of July, 1900;

I have been in charge of the defendant company's busi-

ness at Nome from that date until the present time; my

duties as such agent are the general supervision of the

company's property at Nome, the business and the em-

ployees of the company, and so forth.

That on the 21st day of July, 1900, Mr. Wheaton was

in the office of the company on that day; I was around

and about the office and the store and sometimes I went

down to the wharf, but I spent most of my time in the.

store and office. I did not see Mr. Dinkelspiel in the

store or office on July 21st, 1900; my office is at one side

of the cashier's office and I was in there a good part of

the clay; I did not notice Mr. Dinkelspiel in there; if Mr.

Wheaton had not been in the store I would have noticed

it and missed him, and I would have made inquiry for

him. I saw Mr. Wheaton in the store during the after-

noon and I saw him when we left the store, for we left

together and I left Mr. Wheaton at the company's mess-

house about six o'clock.

The next time I saw Mr. Wheaton he was ill, and Mr.

Wheaton was not in the store on July 23d, and was never

in the store again from tbnt time until his death.
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Mr. Dinkelspiel first called my attention to his claim

that the company had pouches of his which they refused

to deliver sometime after Mr. Wheaton died, and told

me that he had some gold sacks that he had placed with

the company for safekeeping, but Mr. Dinkelspiel did not

say at that time how many gold sacks he had with the

company. I told him when he mentioned this that I

would see about it and would see that it was attended to

and I went and asked the bookkeeper and he told me

that we had one sack. I then showed this sack to Mr.

Dinkelspiel, and Mr. Dinkelspiel said he should have an-

other one, and I made inquiry and this was the only one

I could find in our possession. Mr. Dinkelspiel said his

other sack contained about $300 or something like that

which was coin. When Mr. Dinkelspiel made inquiry

about this sack he also inquired about his receipts and

said he had delivered the receipts to Mr. Wheaton in

order to have him compare the accounts; at that time, I

asked himl why he did not get his receipts back, as they

belonged to him, he told me Mr. Wheaton would not

give them back, and I told him that those receipts be-

longed to Mr. Dinkelspiel and he should have got them

back and if he had come to me I would have seen he

would have got them back. I also asked him why he

did not come to me during Mr. Wheaton's illness and

speak to me about it; that I probably might have had an

opportunity to speak to Mr. Wheaton.

Cross-Examination.

Mr. Dinkelspiel came to see me after Mr. AVheaton's
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death; I am sure about that because I stated to Mr.

Dinkelspiel at that time why he did not come while

Mr. Wheaton was alive, and that I should have insisted

in getting to speak with him, and possibly we might have

been able to speak to Mr. Wheaton and do something for

him.

I have no recollection of knowing Mr. Dinkelspiel, be-

fore he came to see me the time he came to see me about

the gold sack and the gold deposited with us, and said

he had handed the receipts to Mr. Wheaton to compare

the accounts, and that Mr. Wheaton had not given them

back again and not given him the deposits.

I had the bookkeeper search the vaults of the company

for the deposits that Mr. Dinkelspiel claimed and only

one sack was found; I also instructed the bookkeeper

and the cashier to look for the receipts, because 1 could

not find them. In a day or two the cashier reported to

me that the receipts were found; these receipts were

found in the cash drawer, and were in the till between

the under part of the drawer under the cash drawer in

an envelope, which envelope contained only three re-

ceipts; they were found there by Mr. Thorn.

Kedirect Examination.

When 1 took charge of the store for the company the

packages left with the company for safekeeping were

kept in two strong boxes in the/ office in a compartment

safe, but as the safe was small after we had built the

vaults, these packages were removed to the vault for the

safe would not hold all the packages and the business of
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the company at that time, and when we had built the

vaults these two strong boxes were removed to the vault.

The vault was finished sometime between the 22d and

30th days of July, 1900.

Witness O. W. CARLSON, recalled in chief, testified

among other things, as follows:

That a sack containing golddust which was produced

and exhibited before the jury was the sack of golddust

of Mr. Dinkelspiel's that he had formely testified to as

having been found by the bookkeeper when he had told

him to make a search for Mr. Dinkelspiel's deposits.

It was stipulated in open court by and between the

plaintiff and defendant that the contents of this sack

was golddust of the value of $2,336.50, at $16 per ounce.

That the sack was exactly in the same condition as

when it was found. That golddust taken by the com-

pany on an open account was taken by the company at

$16 per ounce, and placed in sacks and the person was

given a credit for so much golddust in sacks at $16 per

ounce; this golddust was put from the original sacks or

in the sack it came in and put in our own sacks, we had

then purchased the dust. Golddust that was deposited

and left on deposit for safekeeping was left in the orig-

inal sack, in the same sack that it was brought to the

company in. as we had nothing to do with the contents

of these sacks.
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Mr. CHAS. G. THORN, CHAELES ADCOCK and

FREDERICK L. BATES, were called and sworn on be-

balf of the defendant and testified as to the whereabouts

of Mr. Wheaton on July 21st, 1900.

The evidence being concluded, the case was argued by

counsel for plaintiff and defendant. During the course

of the argument Mr. Hannum, one of the attorneys for

the plaintiff, in closing the argument to the jury, for

plaintiff, stated in substance that the testimony of Hugo

Piatt and Mr. Dinkelspiel as to having in his possession

on July 21st, 1900, the receipts hereinbefore referred to

as Plaintiffs Exhibits "A," "B," and "C" was confirmed

and corroborated by reason of Hugo Piatt having made

the paper hereinbefore known, and referred to as Plain-

tiff's Identification "D," which said Identification "D" he

also stated, was in evidence in this case and was an ex-

hibit; to which remarks of the plaintiff's counsel defend-

ant objected on the ground that said Plaintiff's Identifica-

tion "D'' was never introduced in evidence, and was

never received in evidence and was not an exhibit in the

case.

By the COURT.—The Court remembers that the paper

marked Plaintiff's Identification "D" was offered and

received in evidence without objection.

Whereupon the objection of defendant was overruled

by the Court, and over defendant's objection plaintiff's

counsel was allowed to proceed in his remarks and to

comment upon said Plaintiff's Identification "D" as an

exhibit and as being a part of the evidence of the case,

and to exhibit the same to the jury and to read extracts

therefrom. To which ruling of the Court the defendant
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excepted, which exception was allowed. Both parties,

at the commencement of the trial requested the Court

to instruct the jury in writing and the defendant duly

presented the following instructions in writing and re-

quested the Court to give them

:

"I. A bailment is a delivery of a thing in trust for

some special object or purpose, upon a contract ex-

pressed or implied to conform to the object or purpose

of the trust.

Bailments are properly divisible into three kinds:

1. Those in which the trust is exclusively for the bene-

fit of the bailor, or of a third person.

2. Those in which the trust is exclusively for the bene-

fit of the bailee; and

3. Those in which the trust is for the benefit of both

parties, or one of them and of a third party.

In bailments of the first class (those for the exclusive

benefit of the bailor) only slight care is required of the

bailee, and the bailee is liable, in case of loss of the

property only if he has acted with gross negligence in

regard to it.

In bailments of the second class the bailee is required

to use ordinary care, and is liable for ordinary negli-

gence; and in those of the third class, the bailee is re-

quired to use the highest care, and is liable for slight

negligence." i

"II. The deposit of golddust in controversy in this

action by the plaintiff with the defendant constituted a

bailment of the first class, and the defendant will be lia-

ble to the plaintiff for the loss of the property it is

shown to have acted in a gross negligent manner in ref-
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erence to it; otherwise the defendant is not liable. But

what is care or negligence of a particular degree in re-

gard to certain property is a question of fact depending

upon the nature and value of the property, the customs of

trade and the course of business in regard to it, the dan-

ger of loss and other circumstances of the case."

"III. Negligence is not to be presumed. It is a ques-

tion of fact, to be established by the evidence, as are

other facts and the onus of establishing it is on the

party who alleged its existence. The defendant is bound

to show that it used some care in its custody of the prop-

erty. And if it shows that it dealt with it in the usual

manner of dealing with property of that character the

plaintiff cannot recover for its loss."

After the argument of counsel the Court instructed the

jury as follows:

Gentlemen of the jury.—In this action the issue is a

single one, there being but one question for you to de-

termine; that is whether or not the defendant has ac-

counted for, returned or paid back to the plaintiff gold-

dust, currency and gold coin deposited with the defend-

ant for safekeeping, as alleged in the complaint.

The defendant admits receiving the golddust, gold coin

and currency, and for a defense to the claim of the plain-

tiff answers that the same was returned and paid back

to the plaintiff.

The burden of proof is upon the plaintiff, and it de-

volves upon him to show, by a fair preponderance of the

evidence, the material allegations of said complaint.

Where the evidence is contradictory the finding or ver-



vs. A. Dinkclspiel. 59

diet of the jury should be according to the preponder-

ance of the evidence.

You are the judges of all questions of fact, and of the

effect and value of the evidence addressed to you. This

power of judging of the effect of the evidence is not

arbitrary but to be exercised with legal discretion, and

in subordination to the rules of evidence.

You are not bound to find in conformity with the dec-

larations of any number of witnesses who do not produce

conviction in your mind as against a lesser number, or

against a presumption, or other evidence, satisfying to

your minds.

Y
T
ou are instructed that it is a rule of the law of evi-

dence that if a party to an action has it in his power to

produce upon the trial evidence upon a material matter

in controversy, and withholds and does not produce such

evidence, the withholding of such evidence raises a pre-

sumption that if produced it would be unfavorable to the

party so withholding and refusing to produce it.

If you believe any part of the testimony of any wit-

ness who has testified in this action to be willfully false,

you may distrust such witness in any other part or parts

of his testimony, and in the exercise of a wise discretion,

the whole of his testimony may be totally disregarded in

the consideration of what, if any, weight it should be

given in arriving at your verdict.

In determining the value to be given to the testimony

of any one witness you should take into consideration the

interest, if any, he has in the event of the trial ; the op-

portunity he has had to know the facts and circum-

stances to which he has testified; the consistency or in-
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consistency of his testimony, the probability or want of

probability of the story told, together with the conduct

and the general demeanor of the witness upon the stand.

You have a right to consider as an element in this

case in arriving at your verdict as practical men the gen-

eral and ordinary course of business transactions; the

usual and ordinary way and manner in which men of

business transact their business and affairs, protect their

business interests and property, or secure their demand.

As a rule it is presumed that where affairs and things

are shown to have been done in the usual and customary

way in the course of business, that similar affairs and

things are done in the same manner; and -it is a presump-

tion that you may take into consideration in considering

the testimony as a whole given here, where the claim is

that the usual course of business was departed from, and

the evidence must be such as to overcome that presump-

tion.

Possession on the part of the defendant of receipt?

given by it, raises the presumption that the property de-

scribed by them was returned to plaintiff at the time

the receipts were returned and came into the possession

of the defendant, and such presumption must be over-

come by the plaintiff.

This action is brought, gentlemen, for the recovery of

three special items, three deposits made by the plain-

tiff with the defendant for safekeeping.

It is admitted that the three articles were received;

that the three packages were received by the defendant,

but it is put in issue here as to whether the amounts

claimed by the plaintiff is the true amount.
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If you are satisfied that the amount of golddust so

deposited by plaintiff with the defendanl was the amount

of two hundred and eight and live-tenths ounces; that

the defendant received the same for safekeeping, and

that, it has not been returned to the plaintiff, then your

verdict should be for the plaintiff, for the return of the

property, or in case it cannot be returned, for its value

at the) rate of sixteen dollars per ounce, which the testi-

mony in this case shows without contradiction was its

value.

The second item claimed is an envelope containing cur-

rency to the amount of two hundred and forty dollars.

If you are satisfied from the evidence that the envelope

contained two hundred and forty dollars, as testified to

by plaintiff, and that the envelope with its contents has

not been returned by defendant to plaintiff, your verdict

should be for the plaintiff, for the return of the envelope,

with its contents, or in case it cannot be returned for its

value.

The third item is a bag of gold coin of the United

States, and the plaintiff claims that the amount of gold

contained in that bag was four hundred and twrenty-five

dollars.

If you are satisfied that the bag contained that amount

when deposited with the defendant, and that the de-

fendant has not returned the same to plaintiff, then the

plaintiff is entitled to a verdict at your hands for the re-

turn of the sack or bag of gold coin, or in case it cannot

be returned, its value.

If you find from the evidence that any one of two or

all of the Rrticles so deposited bv the plaintiff with the
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defendant have not been returned, your verdict should

be for the portion which you find, if you do so find from

the evidence, has not been returned.

Your verdict will be then as I have stated, in the al-

ternative, for the return of the specific property claimed,

which you find has not been returned, or in case it can-

not be returned for its value—that is, if you find for the

plaintiff.

If you find for the defendant your verdict will be sim-

ply "We, the jury, find for the defendant."

There has been some' evidence introduced here gentle-

men, with regard to a bag of golddust amounting to some

twenty-two or twenty-three hundred dollars. The evi-

dence on the part of the plaintiff shows that what has

been termed his open account with defendant has been

wholly and entirely closed, and he brings this action for

the amount of his special deposits, three of them, made

with the defendant for safekeeping.

The first receipts issued by the defendant to this plain-

tiff contained the items two hundred and forty dollars in

currency; four hundred and twenty-five dollars in gold

coin, and sixty-two and one-half ounces in golddust. It

is admitted by the defendant that they received the three

different packages at that time; it is claimed by the plain-

tiff that one package contained two hundred and forty

dollars in currency, another four hundred and twenty

five dollars in gold coin, and the other a thousand dol-

lars in golddust.

If you find that the defendant received these three

items, or any one or two, or all of them, and has not re-

turned them, your verdict should be for the return of
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such items as they received and did not return, or have

not yet returned.

The second receipt shows that a quantity of golddust

was deposited with the defendant, the plaintiff claiming

that the amount was two thousand and twenty-four dol-

lars and seventy-five cents worth of golddust. The de-

fendant admits receiving such a package, stating, how-

ever, that they are not responsible for the amount, which

they did not count or weigh.

If you find that they did receive such a package and

that the amount contained in such package was the

amount of two thousand and twenty-four dollars and

seventy-five cents, and that they have not returned the

package to the plaintiff, then your verdict should be for

the return of such package, or if it cannot be returned,

its value.

The third receipt issued by the defendant was for a

package of golddust—sack or poke—containing, as the

plaintiff claims, three hundred and thirteen dollars and

twenty-five cents.

If from the evidence you find that that package con-

taining three hundred and thirteen dollars and twenty-

five cents, as claimed by the plaintiff, and that the de-

fendant has not returned it, then your verdict should be

for the return of that package by the defendant to the

plaintiff, or in case it cannot be returned, for its value.

So, in the event you find for the plaintiff your verdict

would be for four thousand and three dollars in case none

of the property can be returned, or you may return a

verdict for such of the property as you find defendant re-
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ceived and has not returned, or in case it cannot be re-

turned, its value, whatever that sum may be.

Gentlemen, there has been objection made during- the

argument, and before the charge to the jury on the part

of counsel for the defendant to the remarks of the oppos-

ing counsel. I say to you, gentlemen, that the remarks

of counsel are outside of the testimony, and are not evi-

dence which is to be considered by you at all. You are

to consider only the evidence given by the witness on the

stand, and your law you will learn from the Court. Any

statement counsel may make to you as to the law is of

no force or effect; you are bound to take the law from

the Court; any statement of counsel outside of what is

borne out by the evidence, sustained by the testimony on

the part of the witnesses upon the stand—that may have

been made by counsel in their argument you will wholly

disregard. They are not any part of this case.

You may retire, gentlemen, to consider of your ver-

dict.

The pleadings and exhibits introduced on the trial will

be sent to your jury-room.

To the failure and refusal of the Court to give the in-

instructions numbered "I," "II" and "III," requested by

defendant, which were duly submitted in writing, a copy

of which said instructions are hereinbefore set out, de-

fendant duly excepted, in the presence of the jury and

before the jury had retired to consider their verdict; and

to the failure and refusal to give each of said instructions

so requested the defendant duly excepted, which excep-

tions were allowed by the Court.

In the presence of the jury and before it retired the de-
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fendant duly excepted to all that portion and part of the

Court's charge which is as follows:

"This action is brought, gentlemen, for the recovery

of three specific items, three deposits made by the plain-

tiff with the defendant for safekeeping. It is admitted

that the three articles were received, that the three pack-

ages were received by the defendant, but it is put in is-

sue here as to whether the amounts claimed by the plain-

tiff is the true amount.

If you are satisfied that the amount of golddust so

deposited by plaintiff with the defendant was the amount

of two hundred and eight and five-tenths ounces, that

the defendant received the same for safekeeping, and

that it has not been returned to the plaintiff, then your

verdict should be for the return of the property, or in

case it cannot be returned, for its value, at the rate of

sixteen dollars per ounce, which the testimony in this

case shows without contradiction was its value.

The second item claimed is an envelope containing

currency to the amount of two hundred and forty dol-

lars. If you are satisfied from the evidence that the

envelope contained two hundred and forty dollars, as tes-

tified to by the plaintiff and that the envelope with its

contents has not been returned by the defendant to the

plaintiff, then your verdict should be for the return of

the envelope, with its contents, or in case it cannot be re-

turned, for its value.

The third item was a bag of gold coin of the United

States, and plaintiff claims that the amount of gold

contained is that bag was four hundred and twenty-five

dollars. If you are satisfied that that bag contained that
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amount when deposited with the defendant by the plain-

tiff, and that the defendant has not returned the same to

the plaintiff, then the plaintiff is entitled to a verdict

from your hands for the return of the bag or sack of gold

coin, or in case that cannot be returned, for its value.

"For the reasons: 1. That the same is based upon an er-

roneous assumption of the Court concerning the deposits

claimed to be made by the plaintiff with the defendant,

and for the recovery of which this action is brought; 2.

That the Court has erroneously misstated the character

and items of said deposits claimed to have been made by

the plaintiff with the defendant; 3. That the same is mis-

leading and confusing to the jury and is prejudicial to

the defendant, for the reason that it leads the jury to

believe that all of the golddust claimed to have been d#»

posited by plaintiff with the defendant was deposited at

one and the same time and as a single deposit; 4. That

said charge presents the facts of the case to the jury and

comments upon the same"—and which exception was al-

lowed.

The defendant also in the presence of the jury and be-

fore the jury had retired duly excepted to that part of the

charge reading as follows:

"There has been some evidence introduced here, gen-

tlemen, with regard to a bag of golddust amounting to

some twenty-two or twenty-three hundred and some odd

dollars. The evidence on the part of the plaintiff shows

that what has been termed his open account with the de-

fendant has been wholly and entirely closed and he

brings this action for the amount of his special deposits,

three of them made with the defendant for safekeeping,"
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for the reasons: 1. That the inference of said charge is

to the effect that the evidence concerning the bag of gold-

dust amounting in value to $2,336.50 was) offered by the

defendant of and concerning the open account had be-

tween plaintiff and defendant, and that the jury was to

consider it as being so offered, all of which was in error;

2. That said charge took away all of the effect of the evi-

dence of said defendant of and concerning said bag of

golddust; 3. That said charge tends to weaken and dis-

parage the defense of said defendant; 4. That said charge

does present the facts of the case to the jury and

comments upon the same, and leads the jury to conclude

that all of the evidence concerning said bag of golddust

was immaterial and not to be considered by them—which

exception was allowed by the Court.

After the charge of the jury and before the jury retired

to consider their verdict the attorneys for defendant

again called the Court's attention to the fact that Identi-

fication "D" was not properly an exhibit, and should not

be delivered to the jury with the other exhibits, to be

taken to the jury-room. That over defendant's objection

said Plaintiff's Identification "D" was delivered to the

jury with the other exhibits in the case and was taken by

the jury to the jury-room, and that Judge at that time

remarked: My recollection of that paper was that it was

marked as identified, then offered and received in evi-

dence.

DEFENDANT'S ATTORNEY.—It was identified but

never offered in evidence.

PLAINTIFF'S ATTORNEY.—It was an oversight if it

was not offered in evidence, may it please the Court.
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To which ruling and order of the Court the defendant

again excepted, which exception was allowed.

The jury then retired to consider their verdict, an

turned in a short time with a verdict for plaintiff, which

verdict is in words and figures as follows, to wit:

"In the United States District Court of the United States for

the District of Alaska, Second Division.

A. DINKELSPIEL, \

Plaintiff,

vs. /

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Verdict.

We, the jury in the above entitled action, find for the

plaintiff;

And that he is entitled to recover of and from the de-

fendant two hundred and eight and five-eighths (208-5-8)

ounces of golddust of the value of sixteen (10) dollars per

ounce and of the aggregate value of three thousand three

hundred and thirty-eight (3,338) dollars; a quantity of

currency of the value of two hundred and forty dollars

(240); a quantity of gold coin of the United States of

the value of four hundred and twenty (4^5) dollars; the

whole of the value of four thousand and three (4,003) dol-

lars, together with interest thereon from the 21st day of

July, 1900.

R. H. MUMFOED,
Foreman."
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That thereafter and within the time allowed by law,

the defendant tiled its motion for a new trial, which is

ia words and figures as follows, to wit:

'•hi (he United States District Court within and for the Dis-

trict of Alaska, Stroud Division.

A. DINKELSPIEL,

Plaintiff,

vs.

(

ALASKA COMMERCIAL COMPANY,
I

Defendant.

Motion for New Trial.

Comes now the defendant, and moves the Court that

the verdict heretofore rendered on the 14th day of June,

1901, at the trial of said cause by the jury empaneled to

try the above-entitled action be set aside and a new trial

of said cause granted for the following causes materially

affecting the substantial rights of said defendant, viz.:

1. Irregularity in the proceedings of the Court, jury

and plaintiff and orders of the Court and abuse of the

discretion by which defendant was prevented from hav-

ing a fair trial.

2. Misconduct of the jury and plaintiff.

3. Newly discovered evidence material for the de-

fendant making the application which he could not with

reasonable diligence have discovered and produced at the

trial.

1. Insufficiency of the evidence to justify the verdict,

and that it is against the law.
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5. Error in law occurring at the trial and excepted to

by the defendant.

C. S. JOHNSON,

Attorney for Defendant."

And in support of said motion for a new trial the fol-

lowing affidavits were filed, to wit:

"In the United States District Court for the District of Al-

aska, Second Division.

A. DINKELSPIEL,
Plaintiff,

vs.

)

ALASKA COMMERCIAL COMPANY, \

Defendant. /

Affidavit of C. J. Nunne.

C. J. Nunne, being first duly sworn, deposes and says:

That I was the stenographer appointed to take the tes-

timony at the trial of the above-entitled action, had and

held at the town of Nome, District of Alaska, in the

above-entitled court, on the 14th, and 15th days of June,

1901. That I did take such testimony and the whole

thereof at the said trial.

That as such stenographer it was one of my duties and

I did in fact record in my notes the offers of counsel to

have exhibits received in evidence, the objections of

counsel thereto and the orders of the Court admitting or

refusing to admit in evidence such exhibits.

That I have carefully examined my stenographic notes

taken at the trial of said above cause to determine



vs. A. Dinkelspiel. 71

whether a certain list of receipts, purported to have been

made by llugo Piatt, a copy of which is hereto annexed

and marked Exhibit "A'' was admitted in evidence, or

not.

That my notes disclose that said list was never of-

fered in evidence by the attorneys for plaintiff or de-

fendant, nor was said list allowed in evidence by the

Court, nor the same received in evidence in any manner

whatsoever. That the same was simply identified and

so marked.

That it is a duty of mine as stenographer to mark ex-

hibits as they are introduced by appropriate markings so

as to distinguish one from another; it is also a custom of

mine to do so promptly upon the same being admitted in

evidence by the Court. That I mark papers and exhibits

which are not offered in evidence but simply identified,

as being simply identified. That since the trial of this

cause I have examined said list and find that the same

has not been marked by me as an exhibit but only as

having been identified.

That at such trial I was the custodian of the exhibits

offered in evidence. That after Judge Johnson, attor-

ney for defendant, had excepted to the use of said list as

an exhibit, in the address of C. S. Hannum, Esq., to the

jury, the Court made such remarks concerning the same

as having been admitted in evidence; that I did not think

it necessary to examine the same to see whether it had

been admitted or not. That upon the direction of the

Court that the exhibits of the case and the pleadings

should go to the jury upon their retirement, to be taken

to the jury-room, at the close of the charge of the Court,
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I gathered up the exhibits and handed them to the bail-

iff of the jury. I positively remember handing said list

to the bailiff along with the exhibits of the case. That I

received the exhibits from the clerk of the court after the

same had been returned to him by the jury after the

presentation of the verdict, and I found among the ex-

hibits the said list.

C. J. NUNNE.

Subscribed and sworn to before me this 20th day of

June, 1901.

[Seal] ALFRED J. DALY,

Notary Public for the District of Alaska.
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Also the following affidavit:

"In //«' United States District Court in and for the District

of Alaska, Second Division.

A. DINKELSPEIL, \

Plaintiff, I

vs. (,

I

ALASKA COMMERCIAL COMPANY,
\

Defendant,
j

Affidavit of . W . Carlson

.

United States of America,,
ss

District of Alaska.

O. W. Carlson, being first duly sworn, deposes and

says: That I am the sole agent and general manager

of the defendant in the town of Nome, District of Alaska;

that on the 20th day of June, 1901, 1 met one Hugo Piatt;

that said Hugo Piatt has been a clerk and employee of

plaintiff herein, for some time in the summer of 1899,

until the 18th day of June, 1901, when he resigned his

employment to accept another position; that said Hugo

Piatt informed me that the verdict of the jury rendered

at the trial of the above-entitled action was very unjust,

and that he considered it his duty to inform me of the

facts within his knowledge concerning the transaction

between the plaintiff, and defendant, out of which this

action arose, in order to repair the injustice and clear

the memory and reputation of the deceased, W. R.

Wheaton. That Mr. Piatt thereupon stated and ex-
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pressed his willingness to so testify at a new trial of the

above-entitled action, as follows:

That the plaintiff never made any demand upon the

defendant for the return of his safe deposit receipts or

for any receipts until four or five days after the 21st day

of July, 1901. That on or about the 25th or 26th day of

July, for the first time, said plaintiff stated to the said

Hugo Piatt that there was some mistake about his ac-

counts; that for the first time he then stated there was

a difference between him and the defendant company

concerning his deposits; that some time in the month of

September, 1900, after the commencement of this action

by plaintiff against defendant, the said Hugo Piatt in-

quired of the said plaintiff whether he had ever made up

his own accounts to determine what was the balance

which he claimed the Alaska Commercial Company owed

him; and the amount of difference between what he

claimed and the amount offered to him by the company;

that the said plaintiff replied that he had not, and desired

the said Hugo Piatt to make up his account; that said

Hugo Piatt examined the accounts kept by plaintiff con-

cerning his transactions with reference to deposits made

by plaintiff with defendant; that such account was kept

in a general ledger; that said ledger contained all the

accounts of said plaintiff's business; his own personal

account, his account with his wife, his account with

wholesale dealers, his debtors, and in general, accounts

with all others. That the said account contained in said

ledger contained the items of the deposits made by plain-

tiff with defendant,, both upon his open account subject

to check, and his deposit account not subject to check,
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from the time he first began to make deposits with the

defendants some time in November, 1899, until August

8th, 1900; that the said Piatt distinctly remembers the

item of $1665, being credited to said account as having

been depositedon November23d,with the defendant; that

said Hugo Piatt computed said account and found that

there was due from the defendant to the plaintiff by

reason of all his deposits made with the defendant both

on his open account, subject to check, and his deposit

account at said time, viz.: sometime in the month of

September, 1900, the sum of $2,345.20, whereupon the

said Hugo Piatt reported the same to the said plaintiff

as being the true amount due from these deposits made

w^ith defendant; that the said plaintiff also computed

the amount and found the same balance; that thereupon

said plaintiff asked said Hugo Piatt what he should now

do, as he had already commenced a suit against defend-

ant for a much larger sum; the said Hugo Piatt told him

that he knew his own business best; and, after con-

sidering the matter some time, the plaintiff thereupon

asked Piatt to refrain from saying anything about the

said account, that he was going to make the defendant

pay what he claimed anyway, as he had started suit for

the amount; that the said Hugo Piatt also stated to me

and expressed his willingness to so testify that the differ-

ence between the amount claimed by plaintiff, viz: $4003,

as the balance due him from the defendant and the

amount offered by defendant as being the true balance

due from defendant to plaintiff, viz, $2336.50, arose from

the fact that money deposited for safekeeping had been

transferred by plaintiff to his open account, and that
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plaintiff received from the defendant credit for the same

amount on both his open account and his safe deposit

account; that the said Hugo Piatt also stated to me,

and expressed his willingness to so testify, that he has

seen such general ledger account, in which was contained

the account of plaintiff with defendant, in the store of

said plaintiff, in the usual and customary place in which

he kept his account books, within ten days before the

trial of said cause, and that he had seen such ledger after

the fire which had occurred on Steadman avenue and

vicinity. That the said conversation had by affiant with

the said Hugo Piatt on the said 20th day of June, 1901,

was the first time that affiant had ever conversed with

said Hugo Piatt; that said evidence is newly discovered

evidence and very material for the defense of the de-

fendant; that said affiant or defendant could not, with

reasonable diligence, have discovered and produced at

the trial of the above-mentioned cause, said evidence.

That at the time of the trial of said action said Hugo

Piatt was a clerk in the employ of said plaintiff, and on

friendly and intimate relations with said plaintiff, and

had appeared as a witness for plaintiff at the trial, and

that said defendant did not know before or at the time

of the trial of said action that said Hugo Piatt would

testify to the facts stated above, which said Hugo Piatt

has stated to affiant, he is now willing to testify to.

O. W. CARLSON.

Subscribed and sworn to before me, this 20th day of

June, A. D. 1901.

[Seal] ALFRED J. DALY,

Notary Public for the District of Alaska."
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And also the following affidavit:

"In the I nilxl 8tates District Court in and for the District of

Alaska, Second Division.

A. DINKEHJSPIEL,

Plaintiff,

vs.

ALASKA COMMMRlOIAL COM-

PANY,

Defendant

Affidavit of Hugo Piatt.

Hugo Piatt, being first duly sworn, deposes and says:

That I was a clerk and employee of the plaintiff in the

above-entitled action from some time in the summer of

1S99 until the 18th day of June, 1901, when I resigned

from said employment to accept another position.

Affiant further says that if a new trial should be grant-

ed in the above-entitled cause, and he should be called

as a witness, he would testify in substance as follows:

That the plaintiff herein never made any demand upon

the defendant for the return of his safe deposits, receipts

or for any receipts until four or five days after the 21st

day of July, 1990; that on or about the 25th day of July,

1900, for the first time said plaintiff stated to affiant

that there was some mistake about his accounts with the

nbove-nnmed defendant; that for the first time he stated

that there was any difference between him and the de-

fendant company concerning his deposits; that some time

in the month of September, 1901, and after the com-

mencement of the above-entitled action by the plaintiff
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against the defendant, affiant inquired of said plaintiff

whether he had ever made up his own accounts to deter-

mine what was the balance which he claimed the Alaska

Commercial Company owed him and the amount of dif-

ference between what he claimed and the amount offered

to him by the said company; that the said plaintiff re-

plied that he had not, and then asked affiant to make up

said account; the affiant examined the account kept by

plaintiff of his transactions with reference to deposits

made by plaintiff with the defendant company; that such

account was kept in a general ledger; that said ledger

contained all the accounts of said plaintiff's business,

his own personal account, his account with his wife, his

•account with wholesale dealers; his debtors, and in gen-

eral, his accounts with all others; that the said account

contained in said ledger contained items of the deposits

made by plaintiff with the defendant both upon his open

account, subject to check, and his deposit account not

subject to check, from the time he first began to make

deposits with the defendant some time in November,

1S99, until August 8th, 1900; that affiant distinctlyremem-

bers the item $1,065 being credited to said account as

having been deposited on November 23d, 1899, with the

defendant. Affiant computed said accounts and found

that there was due from the defendant to the plaintiff

by reason of all of his deposits made: with the defendant,

both on his open account, subject to check, and his de-

posit account at said time, the sum of $2,345.20, where-

upon affiant reported the same to the plaintiff as being

the true amount due from all deposits made with the

defendant; that said plaintiff also computed the account
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and found the same balance; that thereupon the said

plaintiff asked affiant what he should do now as he had

already commenced a suit against the defendant for a

much larger sum; that affiant told said plaintiff that he

knew his own business best; that after considering the

matter some time, said plaintiff thereupon told affiant to

refrain from saying anything about said account, that

he was going to make the defendant pay what he claimed

anyway, as he had started suit for that amount.

Affiant further says that the difference between the

amount claimed by plaintiff, viz., $4,003, as the balance

due him from the defendant, and the amount offered by

defendant as being the true balance due from defendant

to plaintiff, viz., $2,336.50, arose from the fact that the

money deposited for safekeeping had been transferred

by plaintiff to his open account and that plaintiff re-

ceived from defendant credit for the same amount on

both his open account and his safekeeping account. Af-

fiant further says that he saw the said general ledger

hereinbefore referred to in which was contained the ac-

count of plaintiff with defendant, in the store of said

plaintiff in the usual and customary place in which plain-

tiff kept his account-books within ten days before the trial

of said cause, and that he saw said ledger after the fire

which had occurred on Steadman avenue and vicinity in

the city of Nome.

Affiant further says that he first disclosed the above

and foregoing facts to Mr. Otto W. Carlson on the 20th

day of June, 1001, and that he did not sooner disclose the

said facts to the said Carlson for the reason that he was

in the employ of the plaintiff and felt that as such em-
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ployee he should not divulge unnecessarily anything

prejudicial to his employer. That after leaving the em-

ployment of said plaintiff affiant was induced to make

the statement of facts hereinbefore related to the said

Carlson purely and solely for the purpose that fair and

substantial justice might be done in the premises, well

knowing that the books and accounts of the said plaintiff

did not disclose anything like the indebtedness claimed

by plaintiff in his suit against the defendant, and know-

ing that an injustice had' been done defendant by the ver-

dict of the jury in said cause. Further affiant saith not.

HUGO PLATT.

Subscribed and sworn to before me this 18th day of

July, 1901.

[Seal] C. B. JOHN-SON,

Notary Public for the District of Alaska."

And thereafter the following affidavits were filed by

the plaintiff in opposition to said motion for a. new trial,

to wit:
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In the United states District Court of the United States, for

the District of Alaska, Second Division.

A. DINKELSPIEL,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant,

Affidavit of A. Dinkelspiel.

United States of America

District of Alaska.
4s,

A. Dinkelspiel, being first duly sworn, deposes and

says: That he has read the affidavits of O. W. Carlson

and Hugo Piatt filed in the aboveLentitled cause in sup-

port of defendant's motion for a new trial.

Affiant further says that he has read the affidavit of

0. S. Hannum and R. B. Milroy hereto annexed and the

copy of the account attached to said affidavit of O. S.

Hannum and R. B. Milroy, and that the said account so

attached to and made a part of said affidavit of C. S.

Hannum and R. B. Milroy is a true, full and complete

copy of said account and of the whole thereof, as shown

by the ledger, which the defendant was unable to find at

the time of the trial of said action; that he prosecuted a

diligent search for said ledger until he found the same

and that the same was found in his warehouse in a box,
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which contained said ledger and other books and papers

belonging to affiant that were packed in said box at the

time of the fire which occurred at Nome on the 25th day

of May, 1901, and that said ledger was, with said other

papers contained in said box, carried out of said store

during said fire for safekeeping, and that after said fire

were canned back, and instead of being carried into the

store, were carried into his warehouse, in the rear of the

store, where he found the same;

That he has read the affidavit of Hugo Piatt in which

the said Piatt has stated that he saw ledger since the

fire at Nome, Alaska, in the store of said defendant, in

the usual and customary place in which plaintiff kept

his account-book, and that the said Piatt so testified at

the trial of said cause, and affiant says that said ITugo

Piatt is mistaken about seeing said ledger in its usual

and customary place since said fire; that said ledger never

had been, up to the time that he found the same after

the trial of this cause, in its usual and customary place

as set forth in said Hugo Piatt's affidavit;

tlif onid Piatt hna otated that he naw oaid lodger- oinoo

the fire at Nome; Alaokot in the

That affiant had no objection at the trial of said cause

to exhibit said ledger, and has had no objection since the

same was found to exhibit said ledger to said defendant

in this action, and that there is nothing contained in said

ledger which was not shown at the trial of this cause

from the books of original entry, which were produced at

the trial of said cause by plaintiff, and introduced in evi-

dence by the plaintiff;
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That saul Ledger, with the accounts therein contained

as referred to by said Hugo Piatt never had credited to

the said Alaska Commercial Company the item of $1,6G5,

and that such ledger does not show any such credit, and

never did show any such credit; that by reference to the

original books of entry which were introduced in evi-

dence at the trial of this cause by the defendant herein

will be seen every item contained in said ledger account,

and the same as shown by said original books of entry

introduced in evidence at the trial of this cause by the

plaintiff.

Affiant further states that the statement contained in

the affidavit of said Hugo Piatt as follows: "That some-

time in the month of September, 1900, and after the com-

mencement of the above-entitled action by the plaintiff

against the defendant, affiant (meaning Hugo Piatt) in-

quired of said plaintiff whether he had ever made up

his own accounts to determine what was the balance

which he claimed the Alaska Commercial Company owed

him, and the amount of difference between what he

claimed and the amount offered to him by the said com-

pany, and that the said plaintiff replied that he had not,

and then and there asked affiant to make up said ac-

count, and that affiant examined said account kept by

the plaintiff of his transactions with reference to deposits

made by plaintiff with the defendant company,

and that the said account was kept in the general

ledger, and that the said ledger contained all the accounts

of the said plaintiff's business, with his own personal

account with his wife, his account with the wholesale

dealers, his debtors and in general, his accounts with all
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others, and that said account contained in said ledger

contained items of deposit made by plaintiff with the de-

fendant, both upon his own account subject to check and

his deposit account not subject to check, from the time

he first began to make deposits with the defendant, some

time in November, 1899, until August 8th, 1900, that affi-

ant distinctly remembers the said item of $1,665 being

credited to said account as having been deposited on

November 23d, 1899, with the defendant,"—is untrue;

that he never had such conversation with Hugo Piatt,

and that the said Hugo Piatt never made the inquiry of

said plaintiff as set forth in his affidavit, and that this

affiant never requested the said Hugo Piatt to make up

or examine his account with the Alaska Commercial

Company.

That the said Hugo Piatt never had anything to do

Avith said account, and had no personal knowledge of the

same; except that the said Hugo Piatt on the 21st day

of July, 1900, made a memorandum of the receipts plain-

tiff held against said defendant for the several deposits

made by him, and denies that said affiant, Hugo Piatt,

ever, at plaintiff's request, computed said accounts, or

ascertained from any computation made at the request

of the plaintiff or with his knowledge that the sum of

$2,345.20 was the sum due from the defendant to the

plaintiff, or that said affiant, Hugo Piatt, ever reported

the same to the plaintiff as being the true amount due

from all deposits made with the defendant, or that the

plaintiff ever computed the said account and found the

same balanced, or that thereupon said plaintiff asked

Hugo Piatt what he should now do, as he had already
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commenced a suit against the defendant for a much

larger sum, or that Hugo Piatt told said plaintiff that

he knew his own business best, or that after considering

the matter some time, or at all, the said plaintiff there-

upon told Hugo Piatt to refrain from saying any-

thing about said account, or that he was going to make

the defendant pay what he claimed anyway, as he had

started suit for that amount, and that no conversation

of like import or meaning or substance was ever had be-

tween the plaintiff and the said Hugo Piatt.

Affiant further states that he has never transferred

the said account, for safekeeping, with the defendant

herein to his general account subject to check, as stated

by said Hugo Piatt in his said affidavit.

Affiant further says that before the trial of said action

in this Court, his attorneys inquired of said affiant what

knowledge the said Hugo Piatt had of and concerning

his transaction with the Alaska Commercial Company,

and that affiant informed the said attorneys that he

would have said Hugo Piatt come to their office and state

to his said attorneys what he knew of and concerning the

plaintiff's business with said defendant; that thereupon

and before the trial of said action, the said Hugo Piatt

consulted with C. S. Hannum and R. B. Milroy, attor-

neys for said plaintiff, at their office on Sfeadnian avenue,

in Nome, Alaska, and then and there stated to them all

In- knew about said account between the plaintiff and

the Alaska Commercial Company, was that on the 21st

day of July, 1900, the plaintiff herein handed him the re-

ceipts that the Alaska Commercial Company had issued

to him for the several deposits of money and asked him
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to make a copy or memorandum of them, and that, in

pursuance of said request of said plaintiff, he, Hugo,

Piatt, made a copy of all the receipts that the plaintiff

had at that time, issued to him by the defendant herein

for his several deposits; and that the said Hugo Piatt

then stated to the said attorneys that after making said

memorandum or copies of said receipts he delivered to

the said plaintiff the said memorandum so made, and re-

turned to him the receipts, and that he, said plaintiff,

immediately thereafter, and on the 21st day of July,

1900, went to the defendant and demanded his money;

that the said Hugo Piatt at said time stated to said at-

torneys that he knew nothing more about said transac-

tions, and that he has no further knowledge concerning

the deposits of the plaintiff with the defendant; and that

the said Hugo Piatt stated to affiant's attorney at said

time, in response to the question put to him by said at-

torneys, as to whether the plaintiff in this action might

not be mistaken in regard to his account with the Alaska

Commercial Company, that he did not see how he could

be.

Affiant further states that the next day following the

rendition of the verdict in this case the said Hugo Piatt

left his employ and immediately assumed toward plain-

tiff a hostile and bitter attitude, and that after plaintiff

became aware of the affidavit of O. W. Carlson he went

to the said Hugo Piatt and asked him if it was true that

he made such statements to the said Carlson, and if so,

why had he done so, stating to the said Piatt that the

said statements were not true, and asking him for the

reason he had for making them to Mr. Carlson; that
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thereupon the said Hugo Piatt stated to plaintiff that he

would not discuss the matter with him, and would not

talk with him about it; that he then requested the said

Piatt to go to his, plaintiff's, attorneys' office and talk

with them about it, and that the said Piatt refused so to

do, and said that he would not go to said attorneys' office

and talk with them about it, and that the said plaintiff

then stated to said Piatt that if he knew he made the

statements to said Carlson as set forth in the said Carl-

son's said affidavit, that the statements were untrue, to

which the said Hugo Piatt made no response whatever;

That the plaintiff's account with the Alaska Commer-

cial Company corresponds exactly with the receipts is-

sued by said company, and that he did not seek to re-

cover in said action any greater sum than the amount

evidenced by said receipts, all of which fully appeared at

the trial of said cause.

That the ledger account referred to in the affidavit of

said Piatt does not contain all of the items of deposit

with the said plaintiff as shown by plaintiff's receipts,

and does not contain all of the items as shown by the

original books of entry introduced in evidence by the

plaintiff, at the trial of said cause.

A. DINKELSPIEL.

Subscribed and sworn to before me this 24th day of

July, A. D. 1901.

[Seal] C. S. HANNUM,

Notarv Public in and for the District of Alaska.
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Jit the United States District Court of the United States for

the District of Alaska, Second Division.

A. DIN'KELSPIML,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant,

Affidavit of C. S. Hannum and E. B. Mlroy.

United States of America,
. -ss.

District of Alaska.

R. B. M'ilroy and C. S. Hannum being each first duly

sworn, depose and say that they are acquainted with

Hugo Piatt, the person named in the affidavit of O. W.

Carlson filed in this cause in support of defendant's mo-

tion for a new trial; that he is the same Hugo Piatt who

testified at the trial of this cause as a witness for the

plaintiff; that at the trial thereof, and just as the said

witness Piatt was leaving the stand, defendant's counsel

requested said witness to remain in the courtroom as the

defendant might desire to recall him as a witness for the

defendant; that in obedience to said request the said

Piatt remained in the courtroom, where the defendant

had ample opportunity to confer with said witness and

recall him as a witness on behalf of the defendant, if de-
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fendant so desired, but defendant did not recall him, and

he did not take the witness stand in behalf of the de-

fendant, although the defendant had ample opportunity

to have had said witness testify.

Affiant further says that on the 10th day of July, 1900,

they called upon the said Hugo Piatt at Nome, Alaska,

and exhibited to him a ledger and asked the said Hugo

Piatt if it was the letter to which he (Piatt) had referred

in his statement to O. W. Carlson as set forth in said Carl-

son's affidavit; that the said Piatt then took the ledger

in his hands and, after making an examination of the

same, said it was the same ledger; that Piatt was then

asked if it contained the accounts of the Alaska Commer-

cial Company to which he had referred in his statement

to O. W. Carlson, and he replied that it did; that Piatt

was then asked if he would turn to the account in the

ledger, and he replied that he saw it when he examined

the book (meaning when he examined the book for inden-

tification a moment before); that the ledger was then

opened at page 199 and the page exhibited to said Piatt,

and he was then asked the question if that was the ac-

count to which he referred, as shown upon said page 199

and he replied that it was; that the said Piatt was then

asked to point out the item of $1,GG5 mentioned by him to

said Carlson as set forth in said Carlson's affidavit as

credited to the Alaska Commercial Company in said ac-

count and he declined to do so; he was then asked why

he would not do so, and he replied that he would not dis-

cuss it; he was then asked why he desired to keep back

anything about the matter and he again replied that lie

would not discuss it; he was then asked if the account
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had been changed in any manner and he replied "yes";

he was then asked what change had been made and he

refused to state; he was then asked why he would not tell

what change had been made and he refused to make any

response; he was then asked why he desired to keep back

anything that would throw any light on the matter and

he again said he would not discuss it; he was then asked

why he was withholding or keeping back the truth or

what object he had in refusing to state the facts as they

existed as claimed by him, he said he would not say any-

thing;

That Samuel Bayles, one of Hugo Piatt's employers

was then called and the said Piatt was then asked in the

presence of the said Bayles why he would not state the

facts about any changes he claimed had been made in

said account, as shown by said ledger exhibited to him at

that time, and again exhibited to him in the presence of

Bayles and he declined to say anything about the matter

and refused to state in what manner the changes, if any,

had been made;

That a true, full and complete copy of said account, as

shown by said ledger and identified by Piatt is hereto an-

nexed and marked Exhibit "A," and made a part of this

affidavit, to which reference is hereby made.

Affiants further state that it will be observed by an

examination of said account that the item of sixteen hun-

dred dollars os claimed in the statement of Huso Piatt
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to said O. W. Carlson, as set forth in said affidavit, docs

not appear as credited on said account, nor does it appear

that it was ever credited thereon.

R. B. MILROY,

C. S. HANNUM.

Subscribed and sworn to before me this 2Gth day of

July, A. D. 1901.

rSealj
E- E. CUNNINGHAM,

Notary Public in and for the District of Alaska, residing

at Nome, Alaska.
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And in reply to said affidavits of plaintiff in opposition

to the motion for a new trial the following affidavit of

Eugo Piatt in support of said motion was filed by the de-

fendants:

uIn ///<• United States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,

vs.

ALASKA COMMERCIAL COMPANY,
Defendant.

Affidavit of Hugo Piatt.

United States of America,
.ss.

District of Alaska

Hugo Piatt, being first duly sworn, deposes and says:

That he has read the affidavit of A. Dinkelspiel, C. S.

Hannum and P. B. Milroy filed in opposition to defend-

ant's motion for a new trial; that affiant has read the

statement of A. Dinkelspiel contained in his affidavit to

the effect that the ledger mentioned in affiant's affidavit

as containing the account of said Dinkelspiel with the

Alaska Commercial Company was not in its usual and

customary place since the fire occuring at Nome on the

25th day of May, 1901; that said statement is untrue to

the knowledge of affiant; that since the fire occurred up

to the time of the trial of said above-entitled cause affiant

has seen said ledger in the office of said Dinkelspiel and

being consulted by him; that during the time of the trial
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said Diukelspiel advised and warned affiant to say noth-

ing about said ledger; that said ledger account is written

in ink, and the accounts kept by said Dinkelspiel and

produced at the trial were kept mostly in lead pencil

markings. That is not true, as stated by said Dinkel-

spiel, that said account-books offered at the trial of said

cause did not differ from said ledger account of moneys

deposited with the Alaska Commercial Company; that

affiant distinctly remembers one item which appeared up-

on the ledger account as having been deposited with the

Alaska Commercial Company; that the corresponding

charge appearing in such account-books offered at the

trial as original books of entry were changed and altered

by placing the numeral "1" before the amount shown to

have been deposited by said ledger account; so that by

such change in said account-books it appeared that the

sum deposited with the defendant was $1,000 more than

what is charged by said ledger. That said Dinkelspiel

and said Milroy and said Hannum have misunderstood

the former affidavit of affiant in that they had me inter-

pret affiant's words, viz:

"That affiant distinctly remembers the item of $1005,

being credited to said account as having been deposited

November 23, 1899, with the defendant."

That the true import of such words was that the item

of $1005 which was a deposit made with the defendant

for the purpose of safekeeping not subject to check and

which is one of the items of the amount claimed by plain-

tiff from defendant, and for which verdict was rendered,

was charged as having been deposited with the company

in this ledger account; that while the former affidavit of
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affiant was being prepared affiant was asked as to what

this ledger account contained and he thereupon stated

that the same contained all the items of money that said

Dinkelspiel left his own store to deposit with the defend-

ant; that affiant was asked whether he remembered said

Dinkelspiel had a credit himself with any of the items ad-

mitted by him to have been deposited for safe-keeping;

that affiant remembered the item of $1665 as being so

charged and so stated in his affidavit.

Affiant denies that he ever stated to said Dinkelspiel

or his attorneys at any time that he could not see how

said Dinkelspiel could be mistaken with regard to his ac-

count with the Alaska Commercial Company; that the

only inquiries made of him by said attorneys were of and

concerning a list of receipts made by him for said Dinkel-

spiel, and his only conversation with said attorneys was

of and concerning such list that his testimony at the trial

was only offered and given of and concerning such list.

That affiant has examined exhibit attached to and

marked Exhibit "A" to the affidavit of R. B. Milroy and

C. S. Hannum and purporting to be a copy of said ledger

account; that the item of $805 of date May 26th, 1900, has

been changed and altered to the amount of $1230.40

which said change has been made since affiant computed

said account as stated in his former affidavit.

Affiant denies as stated in said Dinkelspiel's affidavit

that upon the day following the rendition of the verdict

of said cause he assumed a hostile and bitter attitude to-

wards the said Dinkelspiel, but on the contrary affiant

says that he is very friendly towards the said Dinkelspiel

and was so desirous of not exposing him in his attempt to
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obtain judgment against the defendant that he concluded

that he would not say anything of and concerning the

matters stated in affiant's first affidavit, for the reason

that he did not believe said plaintiff would recover from

the defendant the amount claimed by him; that after said

verdict was rendered at the trial of said action, which

affiant believed to be unconscionable and unjust under

his knowledge of said Dinkelspiel's dealings with said Al-

aska Commercial Company; affiant determined that he

would be a party to such a transaction and determined to

right the wrong that he believed to have been done and

committed against the name of the deceased Wheaton,

and to release the defendant from paying an amount not

due to said Dinkelspiel. That said affiant believed that

he could not do so while in the employ of said Dinkelspiel

and thereupon informed said Dinkelspiel that he desired

to leave his employ; that affiant secured employment

with Bayles & Company two or three days after giving

notice to said Dinkelspiel, left his employ and is now em-

ployed by said Bayles & Company; that the said Dinkel-

spiel and affiant severed their business connections pleas-

antly and without any controversy whatsoever; that after

securing employment with Bayles & Company affiant

made his former affidavit; that affiant did so without any

feeling of bitterness or hostility towards the plaintiff,

and that no inducement or hope of reward from defend-

ant or its agents was ever held out or expected by said

affiant therefor, but that affiant was actuated simply and

solely by a desire to right a wrong and to see that justice

was done in the premises.

Affiant further says that said plaintiff's account con-
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tained in a ledger hereinbefore mentioned does not cor-

respond with the receipts above referred to issued by the

Alaska Commercial Company, as stated by said Dinkel-

spiel and said account differs materially as to the

amounts credited by said Dinkelspiel as being deposited

with said defendant. That said difference resulted from

the fact that said plaintiff would charge said company in

said account with the money that he left the store with to

deposit with said company; that upon arriving at the

store he would deposit said sums either upon his open ac-

count, subject to check, or his deposit account not subject

to check, or partly in the one account or partly in the

other; that the receipts issued by the said company did

not correspond in many instances with the items of the

ledger account; that the items in said ledger account sets

forth all the money taken from said plaintiff's store to de-

posit with the company.

That as to said Dinkelspiel statement concerning his

conversation with said affiant, the said Dinkelspiel

showed this affiant his former affidavit, and asked affiant

whether the same was true or not and that affiant replied

that "it was and that the said Dinkelspiel knew that it

was so of his own knowledge" and that there was no need

of discussing affiant's affidavit at that time as affiant be-

lieved it would only lead to a controversy between him

and the said Dinkelspiel and to no good result.

That as to the affidavit of said Milroy and said Han-

num, of and concerning the former affidavit of this affi-

ant, affiant says that on the 10th day of July, 1991, said

Milroy and Hannum approached affiant about 11 P. M.

on that date while said affiant was engaged in his ordi-
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nary business occupation and that the said Hannuni ad-

dressed affiant in a loud and violent tone of voice so as

to attract a large number of people and sought to intimi-

date affiant, so that affiant deemed it wise not to discuss

the matter with said Hannuni, as he had fully set out all

the facts in his former affidavit, and affiant believed that

said Hannuni was interrogating him not for the purpose

of learning the truth concerning the said matters but to

in some manner discredit the statements contained in his

former affidavit.

HUGO PLATT.

Subscribed and sworn to before me this 30th day of

July, 1901.

[Seal] ALFRED J. DALY,

Notary Public for the District of Alaska."

And thereafter, to wit, on the 17th day of April, 1902,

said motion for a new trial came on regularly to be heard,

and the affidavits filed in support and in opposition to

said motion were read and considered by the Court, and

the motion having been argued by counsel for both the

plaintiff and defendant, the Court denied said motion, to

which ruling of the Court the defendant duly excepted,

which exception was allowed by the Court.

And thereafter on April 23d, 1902, the defendant filed

its motion to set aside the verdict theretofore rendered by

the jury in this action, which motion is in words and fig-

ures as follows, to wit:
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"In the I ni led States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,

Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendant.

Motion.

Comes now the above-named defendant, by its attor-

neys, and moves the Court that the verdict heretofore

rendered by the jury in the above-entitled court, be set

aside for the reason that the same is not in form as re-

quired by law for verdicts in actions to recover personal

property, and also for the further reason that said verdict

provides for interest at eight per cent per annum upon

$4,003 from July 1st, 1900, said finding of the jury not be-

ing authorized by law or being in accordance with the in-

structions of the Court.

CHAS. S. JOHNSON,
A. J. DALY,

Attys. for Defendant.

Which motion having come on regularly to be heard

on said last mentioned date was argued by counsel and

said motion was thereupon denied by the Court, to which

ruling of the Court the defendant duly excepted, which

exception was allowed.
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Whereupon, after the denial of said motion, counsel for

plaintiff presented a judgment for the signature of the

the Judge of this Court, which judgment was afterwards

signed by said Judge, and entered as a judgment of this

court, in this action, and is a part of the record of this

case. Upon the judgement being presented and before

the same was signed by the Court, the defendant objected

to the signing of the said proposed judgment or any judg-

ment in this action for plaintiff, for the reason that such

judgment for plaintiff would be founded upon a verdict

not in the manner and form prescribed by law in an ac-

tion of this nature, and further objected to that part of

said proposed judgment which provides for interest upon

said sum of $4,003, provided in said proposed judgment,

or any interest on any sum for the reason that same is not

authorized by law which objections was overruled by the

Court and to which rulings of the Court, and each there-

of, the defendant duly excepted, which exceptions were

allowed by the Court-

Whereupon the Judge of said court signed the judg-

ment as presented by plaintiff which judgment was in

favor of plaintiff and against the defendant and the same

was entered in said court and constitutes the judgment

in this action.

And now in furtherance of justice and that right may

be done the defendant presents the foregoing as its bill of

exceptions in this cause, and prays that the same may be

settled and allowed, and signed and certified by the

Judge as provided by law.

CHAS. S. JOHNSON,
ALFRED J. DALY,

Attorneys for Defendant.
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Be it further remembered that upon the day of

May, 1902, the defendant hied a motion for the signing

and allowing of its bill of exceptions, which is in words

and figures as follows, to wit:

In the United States District Court, in and for the District

of Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff

vs.

ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Petition and Motion to Settle Bill of Exceptions.

Comes now the defendant in the above-entitled action

and petitions and moves the Honorable James Wicker-

sham to settle and allow the bill of exceptions hereinbe-

fore filed and presented for settlement in the above-en-

titled action, and in support of this petition and motion

allege and show as follows:

That the above-entitled action was tried on the 13th

and 14th days of June, 1901, at a special term of the

above-entitled court, held in the town of Nome, District

of Alaska, commencing on the 1st day of March, 1901,

before ITonorable Arthur H. Noyes, Judge of said Court

and a jury, and a verdict was returned in favor of the

plaintiff and against the defendant; that said verdict

was returned on the 14th day of June, 1901.

And your petitioner further shows that within the time

allowed bv law said defendant filed its motion for a new
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trial, which was heard by and argued before said Hon-

orable Arthur H. Noyes, on the 30th day of July, 1901,

and after argument of said motion the same was taken

under advisement by said Honorable Arthur H. Noyes

for decision.

That thereafter, and on the 12th day of August, 1900,

said Honorable Arthur H. Noyes adjourned Court, and

thereafter on August 14th, 1901, said Judge left the Dis-

trict of Alaska, and has never returned thereto; that be-

fore leaving he did not make or render any decision, and

did not make any order with reference to said motion for

a new trial, and has never rendered any decision or made

any order in reference thereto.

Your petitioner further shows that by authority and

order of the Attorney General of the United States, the

Honorable James Wickersham, one of the Judges of the

United States District Court, for the District of Alaska,

afterwards proceeded to the town of Nome, in the Sec-

ond Judicial Division, in the District of Alaska, and

proceeded to preside over said court as Judge thereof.

That after giving legal notice he opened on February

17th, 1902, and is still holding at Nome, a special term

of the United States District Court, for the District of

Alaska, iSecond Division.

And your petitioner further shows that at plaintiff's

request defendant's motion for a new trial was set down

for hearing before the Honorable James Wickersham,

then holding said term of Court during said term, and

upon the 17th day of April, 1902, during said term, said

motion was argued by counsel for plaintiff and defend-

ant, and denied by the Court.
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That thereafter, and on the 23d day of April, 1902,

during said term a judgment in favor of plaintiff and

against the defendant was presented to said Honorable

James Wickersham, and signed by him as a judgment of

this Court, and was thereafter entered as a judgment of

said Court.

Defendant further shows that he has no means of

knowing when said Honorable Arthur H. Noyes will re-

turn, if ever, to the District of Alaska, and that owing

to his long-continued absence he is under such disabil-

ities as are mentioned in section 953 of the Revised Stat-

utes of the United States.

That the testimony and proceedings of said trial were

taken down by a stenographer and were preserved in

stenographic notes, and have been reduced to typewrit-

ing.

That if said bill of exceptions be not speedily settled

the defendant will be deprived its right of appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit.

Defendant therefore prays and moves the said Honor-

able James Wickersham, Judge of the above-named

court, that said bill of exceptions be signed by him and

settled in accordance with the truth thereof.

Dated at Nome, Alaska, this 13th day of May, 1902.

CHAS. S. JOHNSON,

ALFRED' J. DALY,

Attys. for Defts.

Be it further remembered that the said motion and pe-

tition for the signing and allowing of defendant's bill
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of exceptions as prepared and set out as aforesaid, com-

ing on regularly to be heard, the following order was

made by the Court:

Order Settling Bill of Exceptions.

This cause having been brought on regularly to be

heard before this Court, Milroy, Hannum & Milroy ap-

pearing as attorneys for plaintiff, and Chas. S. Johnson

and A. J. Daly appearing as attorneys for defendant, on

this 6th day of June, 1902, upon the motion and petition

of the defendant for the signing of its bill of exceptions

in said cause, and the time for signing said bill of excep-

tions having been duly extended by the order of the

Court, with the consent of the attorneys for the plaintiff

and the defendant, and for the convenience of the plain-

tiff and defendant, and for the Court's convenience also,

until and including this date.

And it appearing that the facts stated in defendant's

petition and motion for signing the bill of exceptions in

this action are true, and that the Honorable Arthur H.

Noyes, having been the Judge who tried this action is un-

der such disabilities as is mentioned in section 053 of the

Revised Statutes of the United States, as amended- on

the 5th day of June, 1902, and it appearing for that rea-

son that said Honorable Arthur H. Noyes is unable to

settle said bill of exceptions, and owing to the fact that

all the evidence and proceedings in said cause were taken

down in stenographic notes, the undersigned Judge is

able to ascertain the said bill of exceptions is a true bill

of exceptions, the same being so found by me; said bill

of exceptions of defendant's, as hereinbefore set out, is
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hereby allowed, settled, aud certified as a true bill of

exceptions of defendant in the above-entitled action.

Done in open court this 6th day of June, 1902.

JAMES WICKERSHAM,
Judge of the United States District Court, in and for the

District of Alaska, Second Judicial Division.

Service by receipt of a copy of the above foregoing- bill

of exceptions accepted this day of May, 1902.

C. S. HANNUM,
Attorney for Plaintiff.

[Endorsed] : No. SO. In the United States District

Court, for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company,

a Corporation, Defendant. Bill of Exceptions. Filed in

the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, May 13, 1902. H. G.

Steel, Clerk. By It. C. Gordon, Deputy Clerk.

Filed in the office of the Clerk of the United States Dis-

trict Court Alaska, Second Division, at Nome, Alaska,

June 6, 1902. H. G. Steel, Clerk. By H. C. Gordon,

I )eputy Clerk.

[NOTE.— The following Orders Settling Bill of Excep-

tions, etc., having been filed since the record was printed,

are printed and inserted here at the request of counsel

for the plaintiff in error.]

Order Settling Bill of Exceptions.

This cause having been brought on regularly to be

heard before this Court, Milroy, Hannum & Milroy ap-
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pearing as attorneys for plaintiff and Chas. S. Johnson

and A. J. Daly appearing as attorneys for defendant, on

this 6th day of June, 1902, upon the motion and petition

of the defendant for the signing of its bill of exceptions

in said cause, and the time for signing said bill of excep-

tions having been duly extended by the order of the

Court, with the consent of the attorneys for the plaintiff

and defendant, and for the convenience of the plaintiff

and defendant, and for the Court's convenience also, until

and including this date.
,

And it appearing that the facts stated in defendant's

petition and motion for signing the bill of exceptions in

this action are true, and that the Honorable Arthur H.

Noyes, having been the Judge who tried this action, is

under such disabilities as is mentioned in section 953 of

the Revised Statutes of the United States, as amended

on the 5th day of June, 1902, and it appearing for that

reason that said Honorable Arthur H. Noyes is unable

to settle said bill of exceptions, and owing to the fact

that all the evidence and proceedings in said cause were

taken down in stenographic notes, the undersigned Judge

is able to ascertain the said bill of exceptions is a true

bill of exceptions, the same being so found by me. Said

bill of exceptions of defendant's as hereinbefore set out

is hereby allowed, settled and certified as a true bill of

exceptions of defendant in the above-entitled action.

Done in open court this 6th day of June, 1902.

JAMES WICKERSHAM,

Judge of the United States District Court, in and for the

District of Alaska. Second Judicial Division.
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Order Settling Bill of Exceptions and Ordering Same Refiled.

Be it further remembered, that the defendant pre-

sented the Court this 14th day of July, 1902, the bill of

exceptions in this action heretofore signed, settled and

allowed by the undersigned Judge on the 0th day of

June, 1902, and moved in open court that said bill of ex-

ceptions as signed, settled and allowed be signed, settled

and allowed again and the same refiled, C. S. Hannum,

appearing for plaintiff;

And it appearing that the Honorable Arthur H. Noyes,

formerly the Judge of the United States District Court

for the District of Alaska, Second Division, and the

Judge who tried this action, is under such disabilities

as are mentioned in section 953 of the Revised Statutes

of the United States, as amended on the 5th day of June,

190O, and that said Honorable Arthur H. Noyes has been

removed from his office as such Judge, and for that rea-

son is unable to sign and settle said bill of exceptions;

And it further appearing that all the evidence and pro-

ceedings in said cause were taken down in stenographic

notes and the same has been reduced to typewriting, and

by means of which the undersigned Judge is able to de-

termine whether or not said bill of exceptions is a true

bill of exceptions, and the same having been considered

by the undersigned, said bill of exceptions is found to

be true and the same is hereby allowed and settled and

signed by me as a true bill of exceptions of defendant in

the above-entitled action, and I hereby certify tbat the

said bill of exceptions is true.

It is further ordered that said bill of exceptions be re-

filed as of this day by the clerk.
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Done in open court this 14th day of July, 1902.

JAMES WICKERSHAM,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. SO. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co. (a Cor-

poration), Defendant. Bill of Exceptions. Filed iu the

office of the clerk of the U. S, District Court, Alaska, Sec-

ond Division, at Nome, Alaska, May 13, 1002. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. Filed in

the office of the clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, June 6, 1902. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. Filed in

the office of the clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, July 11, 1902. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. (Keflled

as per order of Court as of this day.)

United States District Court, 1
^ss.

District of Alaska, Second Division.
J

I, George V. Borchsenius, clerk of the United States

District Court for the District of Alaska, Second Di-

vision, do hereby certify that I have compared the fore-

going copy with the original orders settling bill of ex-

ceptions in the action entitled A. Dinkelspiel, plaintiff,

vs. Alaska Commercial Co., a Corporation, defendant,
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now on file and of record in my office at Nome, in the

District of Alaska, and that the same is a true and per-

fect transcript of said original and of the whole thereof.

Witness my hand and the seal of said Court, this 15th

day of July, A. I). 190-2.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By H. C. Gordon,

Deputy.

[Endorsed]: No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., Defend-

ant. Certified Copy of Orders Settling Bill of Excep-

tions.

No. 858. United States Circuit Court of Appeals for

the Ninth Circuit. Alaska Commercial Co. vs. A. Dinkel-

spiel. Certified Copy of Orders of U. S. District Court

Settling Bill of Exceptions. Filed July 31, 1902. F. D.

Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.
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In the United States District Court, in and for the District

of Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY

(a Corporation),

Defendant /

Petition for Writ of Error.

Alaska Commercial Company, the defendant in the

above-entitled cause, feeling himself aggrieved by the

verdict of the jury and the judgment entered on the 23d

day of April, 1902, conies now by the undersigned, its

attorneys, and petitions said Court for an order allow-

ing said defendant to prosecute a writ of error to the Hon-

orable United States Circuit Court of Appeals for the

Ninth Circuit, under and according to the laws of the

United States in that behalf made and provided; and

that also an order be made fixing the amount of security

which defendant shall give and furnish upon said writ

of error, and that upon the giving of such security all

further proceedings in this court be suspended and

stayed, until the termination of said writ of error by the

said Circuit Court of Appeals.

And your petitioner will ever pray,

June 6th, 1902.

CHAS. S. JOHNSON,
ALFRED J. DALY,

Attorneys for Defendants.
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Service of copy of within petition for order allowing

appeal admitted this 6th day of June, 1902.

C. S. HANNUM,
Attorney for Plaintiff.

[Endorsed] : No. 80. In the United States District

Court, for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company,

Defendant. Petition. Filed in the office of the clerk

of the United States District Court, Alaska, Second Divi-

sion, at Nome, Alaska, June G, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.

Tit the rutted States District Court, in and for the District

of Alaska, Second Division.

A. DINKEiLSPIEL,
Plaintiff,

vs.

ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant. '

Assignment of Errors.

Comes now the defendant Alaska Commercial Com-

pany and files the following assignment of errors upon

which said defendant will rely in the prosecution of its

writ of error in the above-entitled cause:

1.

The Court erred in overruling defendant's objection

to the following question asked of plaintiff by his coun-
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sel: "Made by whom?" And in allowing said plaintiff

over defendant's objection to testify, that a paper writ-

ing marked Plaintiff's Identification "D" was made by

one Hugo Piatt.

2.

The Court erred in overruling defendant's objection

to the following question asked of plaintiff by his coun-

sel: "At whose request was the paper made?" And in

allowing said plaintiff over defendant's objection to tes-

tify that Plaintiff's Identification "D" was made by Hugo

Piatt at the request of plaintiff.

3.

The Court erred in overruling defendant's objection

to the following question asked of plaintiff by his coun-

sel: "State whether or not at the time he had these pa-

pers marked Plaintiff's Exhibits 'A,' 'B,' and 'C,' from

which to make this copy." And in allowing said plain-

tiff, over defendant's objection, to testify that Hugo

Piatt has at the time of making Plaintiff's Identification

"D" Plaintiff's Exhibits "A," "B," and "C."

4.

The Court erred in overruling and denying the follow-

ing question propounded to the witness, Colin Beaton, by

defendant: "What at that time, if you know, was the

system or practice of the company with reference to re-

ceiving packages for safekeeping as to the amounts

stated in the receipts?"

To which question witness was expected to answer

as follows:
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That at the time plaintiff made his deposits with the

defendant for safekeeping it was the practice of the com-

pany in receiving packages for safekeeping to not exam-

ine the contents of such packages, nor ascertain the

value thereof; but that it was the defendant's practice

and custom upon receiving packages for safekeeping to

write in the receipts therefor given to the depositor what

the depositor stated to the defendant the packages con-

tained.

5.

The Court erred in overruling and denying the follow-

ing question propounded to the witness, Colin Beaton, by

the defendant:

"Do you know what charges, if any, were made by the

company on packages kept there for safekeeping?"

To which question witness was expected to answer

as follows:

That the defendant did not charge depositors leaving

packages or valuable with it for safekeeping, anything

for taking care of and keeping such packages or valua-

bles for them; but that said defendant simply kept and

cared for packages and valuable left for safekeeping

with it for the accommodation of those leaving such

packages and valuables, and at their risk. That defend-

ant did not charge plaintiff for the taking care of and the

keeping of any packages deposited with the defendant,

nor did defendant receive anything from plaintiff for so

doing; and that all deposits made by plaintiff with the

defendant for safekeeping was for plaintiff's accommo-

dation and at his risk.
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6.

The Court erred in permitting plaintiff's counsel, upon

argument to the jury, over defendant's objection, to com-

ment upon Plaintiff's Identification "D," as being a part

of the evidence of this action.

7.

The Court erred in permitting plaintiff's counsel, upon

argument to the jury, over defendant's objection, to ex-

hibit Plaintiff's Identification "D," to the jury, and to

read extracts therefrom.

The Court erred in sending with the jury to the jury-

room with the other exhibits in this action Plaintiff's

Identification "D," when the jury was retiring to con-

sider its verdict.

9.

The Court erred in allowing the jury to consider Plain-

tiff's Identification "D" as a part of the evidence of this

action, while deliberating upon their verdict.

10.

The Court erred in refusing to give the following in-

struction asked for by the defendant:

"A bailment is a delivery of a thing in trust for some

special object or purpose, upon a contract, expressed or

implied, to conform to the object or purpose of the trust.

Bailments are properly divisible into three kinds: 1.

Those in which the trust is exclusively for the benefit of

the bailor, or of a third person. 2. Those in which the

trust is exclusively for the bailee; and 3. Those in which
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the trust is for the benefit of both parties, or one of them,

and of a third party.

In bailments of the first class (those for the exclusive

benefit of the bailor) only slight care is required of the

bailee, and the bailee is liable in case of loss of the prop-

erty, only if he has acted with gross negligence in regard

to it.

In bailments of the second class, the bailee is required

to use ordinary care and is liable for ordinary negligence;

and in those of the third class, the bailee is required to

use the highest care and is liable for slight negligence."

11.

The Court erred in refusing to give the following in-

struction asked for by the defendant: *

"The deposit of golddust in controversy in this action

by the plaintiff with the defendant constituted a bail-

ment of the first class and the defendant will be liable to

the plaintiff for the loss of the property if it be shown to

have acted in a grossly negligent manner in reference to

it; otherwise the defendant is not liable. But what is

care or negligence of a particular degree in regard to cer-

tain property, is a question of fact depending upon the

nature and value of the property, the customs of trade

and the course of business in regard to it, the danger of

loss and other circumstances of the case.

12.

The Court erred in refusing to give the following in-

struction asked for by the defendant:

"Negligence is not to be presumed. It is a question of

fact, to be established by evidence, as are other facts, and
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the onus of establishing it is on the party who alleges its

existence. The defendant is bound to show that it used

some care in its custody of the property, and if it shows

that it dealt with it in the usual manner of dealing with

property of that character the plaintiff cannot recover for

its loss."

13.

The Court erred in giving the following instructions

during the course of the charge to the jury:

"This action is brought, gentlemen, for the recovery of

three specific items, three deposits made by the plaintiff

with the defendant for safekeeping. It is admitted that

the three articles were received, that the three packages

were received by defendant, but it is put in issue here as

to whether the amounts claimed by the plaintiff is the

true amount.

If you are satisfied that the amount of golddust so de-

posited by plaintiff with the defendant was the amount

of two hundred and eight and five-tenths ounces; that the

defendant received the same for safekeeping, and that it

has not been returned to the plaintiff, then your verdict

should be for the return of the property, or in case it can-

not be returned for its value, at the rate of sixteen dol-

lars per ounce, which the testimony in this case shows

without contradiction was its value.

The second item claimed is an envelope containing cur-

rency to the amount of two hundred and forty dollars-

If you are satisfied from the evidence that the envelope

contained two hundred and forty dollars, as testified to

by the, plaintiff, and that the envelope with its contents

has not been returned by the defendant to the plaintiff,
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then your verdict should be for the return of the envelope

with its contents, or1 in case it cannot be returned, for its

value.

The third item was a bag of gold coin of the United

States and plaintiff claims that the amount of gold con-

tained in that bag was four hundred and twenty-five dol-

lars. If you are satisfied that that bag contained that

amount when deposited with the defendant by the plain-

tiff, and that the defendant has not returned the same to

the plaintiff, then the plaintiff is entitled to a verdict

from your hands for the return of the bag or sack of gold

coin, or in case that cannot be returned, for its value."

14.

The Court erred in giving the following instructions

during the course of the charge to the jury:

"There has been some evidence introduced here, gen-

tlemen, with regard to a bag of golddust amounting to

some twenty-two or three and some odd dollars. The

evidence on the part of the plaintiff shows that what has

been termed his open account with the defendant has

been wholly and entirely closed and he brings this action

for the amount of his special deposits three of them made

with the defendant for safekeeping."

15.

The Court erred in overruling defendant's motion to set

aside the verdict of the jury for that it was not in form re-

quired by law.

16.

The Court erred in overruling defendant's motion to set

aside the verdict of the jury for that said verdict provided
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for interest upon the sum awarded plaintiff from July

21st, 1900.

17.

The Court erred in overruling defendant's motion for a

new trial.

18.

The Court erred in rendering judgment against said

defendant.

19.

The Court erred in rendering judgment in favor of said

plaintiff and against the defendant for interest on the

sum of $4,003 from July 21st, 1900.

Wherefore the said defendant prays that said judg-

ment of the United States District Court of the District

of Alaska, Second Judicial Division, in this action be re-

versed and that said District Court of the District of

Alaska, Second Judicial Division be directed to grant a

new trial of said cause.

CHAS. S. JOHNSON,
ALFRED J. DALY,

Attorneys for Defendant.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company,

a Corporation, Defendant. Assignment of Errors. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska, June

6th, 1902. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.
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/// the United States District Court in and for the District of

Alaska, Second Division. >

A. DINKELSPIEL,

Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendant.

Order Allowing Writ of Error.

The defendant, Alaska Commercial Company, having

this day filed its petition for a writ of error from the ver-

dict of the jury and the judgment thereon made and en-

tered in the above-entitled action by the said District

Court against it, to the United States Circuit Court of Ap-

peals in and for the Ninth Circuit, and having filed there-

in an assignment of errors, within due time, and having

prayed that an order be made fixing the amount of secur-

ity which defendant shall give and furnish on said writ

of error and that upon the giving of said security all fur-

ther proceedings of this Court be suspended and stayed

until the determination of said writ of error by said Cir-

cuit Court of Appeals.

It is hereby ordered that a writ of error be and it here-

by is allowed to have reviewed in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, the judgment

heretofore entered herein.
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That the amount of security on said writ of error be,

and it is hereby fixed at six thousand (6,000) dollars.

And it is further ordered that upon said defendant fil-

ing with the clerk of this Court a good and sufficient bond

in said sum, that if the said Alaska Commercial Com-

pany, a corporation, plaintiff in error, shall prosecute

said writ of error to effect, and answer all damages and

costs if he fails to make good his plea, then said obliga-

tion to be void, else remain in full force and virtue, said

bond to be approved by the Court, and all further pro-

ceedings in this Court be and they hereby are stayed and

suspended until the termination of said writ of errors by

said United States Circuit Court of Appeals for the Ninth

Circuit.

Dated, Nome, Alaska, this 6th day of June, 1902.

JAMES WICKERSHAM,
Judge of the United States District Court for the District

of Alaska, Second Division.

[Endorsed] : In the United States District Court for

the District of Alaska, Second Division. A. Dinkelspiel,

Plaintiff, vs. Alaska Commercial Co., a Corporation, De-

fendant. Order. Filed in the office of the Clerk of the

United States District Court, Alaska, Second Division, at

Nome, Alaska, June 6, 1902. H. G. Steel, Clerk. By H.

C. Gordon, Deputy Clerk.
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hi the United States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,

Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendants

Supersedeas Bond.

Know all men by these presents, that we, Alaska Com-

mercial Company, a corporation, as principal, and John

M. May, J. B. Harris, P. E. Dagget, S. J. Call, J. E . Crane

and C. E Kelly, as sureties, all of the town of Nome, Dis-

trict of Alaska, are held and firmly bound unto A. Dinkel-

spiel, plaintiff above named in the sum of six thousand

dollars (G,000) to be paid to the said A. Dinkelspiel, his

executors or administrators, to which payment well and

truly to be made we bind ourselves, and each of us jointly

and severally, and our and each of our heirs, executors,

administrators or assigns, jointly and severally, firmly by

these presents.

Sealed with our seals and dated this Gth day of June,

A. D. 1902.

Whereas, the above-named defendant, Alaska Commer-

cial Company, a corporation, has sued out a writ of error

to the United States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment rendered against
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him in the above-entitled case by the said United States

District Court for the District of Alaska, Second Division.

Now, therefore, the condition of the above obligation

is such that if the above-named Alaska Commercial Com-

pany, a corporation, shall prosecute said writ to effect

and answer all costs and damages, if he shall fail to

make good his plea, then this obligation to be void, other-

wise to remain in full force and virtue.

ALASKA COMMERCIAL COMPANY, [Seal]

By OTTO W. CARLSON, Agent.

CHAS. E. KELLY. [Seal]

J. E. CRANE. [Seal]

F. E. DAGGETT. [Seal]

JOHN M. MAY- [Seal]

JOHN B. HARRIS. [Seal]

S. J. CALL. [Seal]

United States of America,
]

' Uss.

District of Alaska- J

John M. May, J., B. Harris, F. E. Daggett, S. J. Call,

J. E. Crane and C. E. Kelly, being first duly sworn, each

for himself, and not one for the other, deposes and says:

That he is one of the sureties named in the foregoing

bond, and a resident of Nome in the District of Alaska;

that he is not an attorney at law, marshal, deputy mar-

shal, commissioner, clerk of any court or other officer of

any court, and is worth the sum of two thousand (2,000)
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dollars over and above all debts and liabilities and exclu-

sive of property exempt from execution.

CHAS. E. KELLY.

J. E. CRANE.

J. B. HARRIS.

F. E. DAGGETT.

JOHN M. MAY.

S. J. CALL.

Subscribed and sworn to before me this Gth day of

June, 1902.

[Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Residing

at Nome.

The within bond is hereby approved this Gth day of

June, A. D. 1902.

JAMES WICKERSHAM,
United States District Judge of the District Court of the

District of Alaska, Second Division.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company

(a Corporation), Defendant. Supersedeas Bond. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska, June

6, 1902. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.
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In the United States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendant.

Stipulation as to What Record Shall Contain.

It is hereby stipulated by and between Milroy, Han-

num & Milroy, attorneys for plaintiff, and defendant in

error and Charles S. Johnson, Esq., and A. J. Daly, Esq.,

attorneys for defendant and plaintiff in error, that the

record in said above-entitled cause to be transmitted by

the clerk of this court to the United States Circuit Court

of Appeals for the Ninth Circuit, in pursuance to a writ

of error issued in this cause, and which shall constitute

the record of said cause upon a review of the same in said

Appellate Court shall be and consist of the following

papers and records, to wit: Complaint; summons; motion

to strike complaint from record; motion to strike parts

of complaint; amended complaint; answer; reply; ver-

dict; judgment; bill of exceptions; petition for writ of

error; assignment of errors; order allowing writ of error;

supersedeas bond; stipulation as to what record shall
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contain; stipulation for time to file record and order ex-

tending time to file record.

C. S. HANNUM,
Attorneys for Plaintiff and Defendant in Error.

CHAS. S. JOHNSON, and

A. J. DALY,

Attorneys for Defendant and Plaintiff in Error.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., De-

fendant. Stipulation. Filed in the office of the Clerk of

the United States District Court, Alaska, Second Divi-

sion, at Nome, Alaska, June 14, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.

In the United IStatcs District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff,

j

vs.

ALASKA COMMERCIAL COMPANY

(a Corporation),

Defendant.

Stipulation Extending Time to File Record.

It is hereby stipulated by and between Milroy, Han-

num & Milroy, attorneys for plaintiff, and Charles S.

Johnson, Esq., and Alfred J. Daly, Esq., attorneys for
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defendant, that on account of the distance and uncer-

tainty of communication existing between the City of

Nome, Alaska, and the City of San Francisco, California,

that the time for filing the record of the above-entitled

cause in the United States Circuit Court of Appeals for

the Ninth Circuit, be extended until the 15th day of

July, A. D., 1902.

Dated at Nome, Alaska, June 14th, 1902,

C. S. HANNUM,

Attorney for Plaintiff.

CHAS. S. JOHNSON,

ALFRED J. DALY,

Attorneys for Defendant.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., De-

fendant. Stipulation. Filed in the office of the Clerk

of the United States District Court, Alaska, at Nome,

Alaska, June 14, 1902. H. G. Steel, Clerk. By H. C.

Gordon, Deputy Clerk.
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In the United States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL, \

Plaintiff
|

VS.

ALASKA COMMERCIAL COMPANY

(a Corporation), i

Defendant.

Order Extending Time to File Record.

Upon filing the stipulation of plaintiff and defendant

that the time for filing the record in the above-entitled

case in the United States Circuit Court of Appeals for the

Ninth Circuit, be extended until July 15th, 1902, and said

stipulation having been filed in this court and con-

sidered by this Court, and it appearing to the Court that

on account of the distance and uncertainty of conimuni-

cation between the city of Nome, Alaska, and the city of

San Francisco, California, that an order* should be made

in pursuance to said stipulation, and the Court being

fully advised in the premises, it is hereby ordered that

the time for filing the record of the above-entitled cause

in the United States Circuit Court of Appeals for the
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Ninth Circuit be, and the same is, hereby extended until

July 15th, 1902.

Nome, Alaska, June 14th, 1902.

JAMES WICKERSHAM,
United States District Judge.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., De-

fendant. Order. Filed in the office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska, June 11, 1902. H. G. Steel, Clerk. By

H. C. Gordon, Deputy Clerk.

Clerk's Certificate to Transcript.

United States of America,

District of Alaska 7
I, Harry G. Steel, clerk of the United States District

Court for the District of Alaska, Second Division, do

hereby certify that the foregoing transcript contains full,

true and correct copies' of the following papers and

records, and of the whole thereof, to wit:

Complaint, summons, motion to strike complaint from

record, motion to strike parts of complaint, amended

comnlaint, answer, reply, verdict, judgment, bill of ex-

ceptions, petition for writ of error, assignment of errors,

order allowing writ of error, supersedeas bond, stipula-

tion as to what record shall contain, stipulation for time
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And I further certify that the original citation and

writ of error are hereto attached.

In witness whereof, I have hereunto set my hand and

affixed the seal of the said Court at Nome, Alaska, this

20th day of June, A. D., 1902.

[Seal] H. G STEEL,

Clerk.

By Harry C. Gordon,

Deputy Clerk.

Nome, Alaska, June 16th, 1902.

Received of Alaska Commercial Company, defendant

appellant, twenty-nine and 50-100 dollars ($29.50), in

payment for within transcript of record and certificate.

H. G. STEEL,

Clerk.

By H. C. Gordon,

Deputy.

[Endorsed] : No. 858. In the United States Circuit

Court of Appeals for the Ninth Circuit. The Alaska

Commercial Company (a Corporation), Plaintiff in Error,

vs. A. Dinkelspiel, Defendant in Error. Transcript of

Record. Upon Writ of Error to the United States Dis-

trict Court for the District of Alaska, Second Division.

Filed July 9, 1902.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

ALASKA COMMERCIAL COMPANY,
a corporation,

Plaintiff in Error,

v. )No. 858.

A. DINKELSPIEL,

Defendant in Error.

OPENING BRIEF OF PLAINTIFE IN ERROR.

Statement of Facts.

This case comes up on a writ of error from the

United States District Court for the District of Alaska,
second division, Hon. Arthur H. Noyes presiding, upon
a judgment rendered upon the verdict of a jury in favor

of the defendant in error, for the return of certain gold
dust, currency and gold coin of the United States, or in

case the return of such gold dust, currency or gold

coin cannot be had, the value thereof calculated to be

the sum of $4003 together with interest thereon at the



rate of eight per cent per annum from the 21st day of

July, 1900 (trans, pp. 32-4.)

In its nature this is an action to recover certain de-

posits of money, currency and gold dust made with the

Alaska Commercial Company for safe keeping. The

Alaska Commercial Company is a corporation organized

under the laws of the State of California, conducting a

general merchandise store in Nome, District of Alaska.

Dinkelspiel, the defendant in error (trans, pp. 35-6),

testified that on November 23rd, 1899, he went to the

store of the Alaska Commercial Company at Nome,

Alaska, for the purpose of depositing for safe keeping

three packages said to contain the sum of $1665 in cur-

rency, gold coin and gold dust. Mr. Wheaton was at

that time the cashier of the company at Nome and re-

ceived these packages for which he issued the com-

pany's receipt, marked ''Plaintiff's Exhibit A" (trans,

p. 36). This receipt stated that Dinkelspiel had depos-

ited with the Alaska Commercial Company certain

amounts in currency, gold dust and gold coin, each in

separate package, none of which was weighed or counted.

Dinkelspiel further testified (trans, p. 37) that he

made a deposit with the Alaska Commercial Co. under

similar circumstances on April 25, 1900, of a sack said

to contain $2024.75 of gold dust at $16 per ounce for

which Wheaton issued a receipt marked "Plaintiff's

Exhibit B" (trans, p. 37) of the same tenor as plaintiff's

Exhibit A.

Dinkelspiel further testified that his next deposit for

safe keeping was made on May 9, 1900. This deposit

consisted of a sack said to contain $313.25 in gold dust.



This was also left with Mr. Wheaton for safe keeping,

for which the company's receipt was delivered to Mr.

Dinkelspiel, marked "Plaintiff's Exhibit C" (trans, p.

38) of the same tenor and effect as the previous ex-

hibits.

These packages were placed in strong boxes such as

are used by express messengers and placed in the com-

pany's safe (trans, pp. 51-2).

Dinkelspiel then testified (trans, pp. 38-9) that on

July 21, 1900, he went to the company's office and asked

Mr. Wheaton, the cashier of the company, for the re-

turn of the packages or bags which he had left with him

for safe keeping. This date, July 21, 1900, when

Dinkelspiel testified that he made the demand on

Wheaton for the return of the bags, is important. The

answer of the Alaska Commercial Company in this case

denies that the demand of Dinkelspiel was made on

July 21, 1900, but states that such demand was made

between the 23rd day of November, 1899, and the 27th

day of July, 1900, the exact date being unknown (trans.

p. 23). No record was kept by the Alaska Commercial

Company of the time when the packages were received

for safe keeping nor of the time when they were de-

livered back to the depositor (trans, p. 23).

Dinkelspiel further testified that after making the de-

mand for the return of his packages on July 21, 1900,

he delivered three receipts, heretofore referred to as Ex-

hibits A, B and C, to Mr. Wheaton (trans, pp. 38-9),

but never received any of the packages. Mr. Wheaton

was taken ill on the night of July 22, 1900, and was ab-



sent from his office until the time of his death, July

27, 1900 (trans, p. 50).

Mr. Carlson, agent of the Alaska Commercial Com-

pany at Nome, testified that Mr. Dinkelspiel first called

his attention to his claim that the company had pouches

of his which they refused to deliver although they held

his receipts, sometime after Mr. Wheaton's death. It

was the first time that Mr. Carlson was informed of this

claim (trans, p. 53) and on receiving this information

he made a thorough search of the safe and the vault in

the office, and found the receipts which had been deliv-

ered by Mr. Dinkelspiel to Mr. Wheaton among the

company's papers, but failed to find auy of the packages

which Mr. Dinkelspiel claimed to have left on deposit

with the company (trans, p. 54).

Mr. Carlson further testified that he did find a bag in

the company's vault marked "A. Diukelspiel" (trans,

p. 54) which, before the action was brought, he tendered

to Mr. Dinkelspiel, and which was again teudered iu

the answer filed by the plaintiff in error (trans, pp. 23-

24), on condition that Dinkelspiel would surrender the

receipt for said bag. It should be noted, however, that

Dinkelspiel did not claim that this bag was covered by

any of the receipts heretofore described and is not

claimed by him in this suit.

The complaint in this action is for the return of the

bags so deposited with the plaintiff iu error, or the value

thereof in case the same or any part thereof cannot be

returned. The answer of the plaintiff in error is to the

effect that all said bags, covered by receipts known as

Exhibits A, B and C, were returned to the defendant in



error at some time between the date of the deposit of

the same and the death of Mr. Wheaton, the cashier of

the plaintiff in error, and that the plaintiff in error now

holds the receipts for said bags which were issued at the

time the deposits were made and which were subse-

quently delivered back to the Alaska Commercial Com-

pany when the bags were surrendered to Mr. Diukel-

spiel (trans, p. 23).

The auswer further shows that the plaintiff in error

now holds a bag said to contain gold dust, marked with

the name of "A. Diukelspiel", the defendant in error,

which it offers to turn over to defendant in error upon

the surrender of the receipt therefor, or if said receipt

has been lost, to surrender said bag to defendant in

error upon the order of the trial court. This tender was

refused by the defendant in error, and is still in the

possession of the Alaska Commercial Company (trans.

p. 24). Upon the trial of the case the jury returned a

verdict in favor of the defendant in error (trans, pp. 30-1)

forthesum of $4003, the value ofthe property deposited,

together with interest thereon from the 21st day of

July, 1900.

To summarize, the defendant in error had made cer-

tain deposits of gold dust and currency for safe keeping

with the agent of the Alaska Commercial Company at

Nome, for which said agent issued his receipts. The

Alaska Commercial Company, the plaintiff in error, now

holds said receipts and contends that all of said pack-

ages so deposited were returned to the defendant in

error upon the surrender of said receipts. The defend-

ant in error denies that the packages were returned.
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The sole issue, therefore, in this case, is whether or not

the packages deposited with the Alaska Commercial

Company, the plaintiff in error, were returned to the

defendant in error upon the surrender of the deposit

receipts.

The plaintiff in error in this appeal will rely upon

the following points:

Point I.

The Court Erred in Rendering- Judgement Ag-ainst the Plaintiff in Error
For the Sum of $4003.

Point II.

It Was Error For the Court to Render Judgment for Interest Upon the

Sum Awarded Defendant in Error From July 21, 1900.

Point III.

The Court Erred in Permitting- Counsel for Defendant in Error Upon
Argument to The Jury, over Plaintiff in Error's Objections, to Comment
Upon Defendant in Error's "Identification D", And to Read Extracts

From the Same as Being- a Part of The Evidence in Said Action.

Point IV.

The Court Erred in Sending With the Jury to The Jury-Room, With the

Other Exhibits in Said Case, and Allowing- the Jury to Consider as a

Part of The Evidence in The Case, Defendant in Error's "Identifica-

tion D".

Point V.

Assuming That " Identification D" Was in Fact'Introduced in Evidence,

The Court Erred in Permitting Said Paper to Be Introduced.

Point I.

THE COURT ERRED IN RENDERING JUDGMENT AGAINST THE
PLAINTIFF IN ERROR FOR THE SUM OF $4003.

When Dinkelspiel after the death of Wheaton called

upon Mr. Carlson, the general agent of the plaintiff in

error at Nome, for the return of his gold sacks, Carlson,

after looking through the vaults and premises of the

Alaska Commercial Company at Nome, discovered a



sack marked with the name of "A. Dinkelspiel", which,

however, turned out not to be included in any of the

receipts designated herein as Exhibits A, B, and C, and

which was not included in the demand made by Dinkel-

spiel upon Wheaton (trans, p. 53).

In the answer of the plaintiff in error, it is alleged

that a certain sack or package supposed to contain gold

dust, upon which package was marked the name "A.

Dinkelspiel" was in the possession of the plaintiff in

error; that plaintiff in error never examined the con-

tents of the bag and does not know the contents thereof,

but believes the same to contain gold dust of the ap-

proximate value of $2340; that the plaintiff in error be-

lieves this bag to be the property of Dinkelspiel, and

that the plaintiff in error is ready and willing, and at

all times since the receipt of said package, has been

ready and willing, to surrender and turn over to Dink-

elspiel said package, upon presentation of a receipt is-

sued by the plaintiff in error.

Answering further, the plaiutiff in error alleges that

said package is now brought into court, and offers to

surrender and turn the same over to Dinkelspiel upon

the surrender of the outstanding receipt, or upon the

order of the court if Dinkelspiel should show that he

has lost such receipt and does not now hold it (trans, pp.

23-4).

In Carlson's testimony (trans, p. 55), said sack was

again produced in open court and it was stipulated be-

tween the parties that the contents of said sack con-

tained gold dust of the value of $2336.50, at $16 per
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ounce. There was no testimony offered by defendant

in error in denial of the aforesaid offer and tender.

We contend that it was, therefore, error to reuder

judgment against the plaintiff in error for the value of

the packages described in Exhibits A, B and C, to-wit:

The sum of $4003 (trans, pp. 32-3), without deducting

therefrom the contents and value of the package ten-

dered by the plaintiff in error, viz.: the sum of $2336.50.

We submit that the judgment should be modified and

reduced to the sum of $1666.50, viz.: the difference be-

tween $4003 and $2336.50, the value of the package

that was tendered to the defendant in error, and by him

refused.

As the judgment that was rendered carries interest

from date of demand, it is not fair to allow interest on

the sum of $4003, when the sum of $2336.50 was ten-

dered and refused.

Point II.

IT WAS ERROR FOR THE COURT TO RENDER JUDGMENT FOR
INTEREST UPON THE SUM AWARDED DEFENDANT IN ERROR
FROM JULY 21, 1900.

It is to be noted that this is not an action for the pay-

ment of money, but is an action to recover certain spe-

cific personal property, and in the event that it cannot

be delivered, the value of said property. Section 255

of the Civil Code of Alaska, Cartels Annotated Alaska

Codes, page 408, provides when interest should be

charged. It reads as follows:

"The rate of interest in the district shall be
eight per centum per annum and no more, on all

moneys after the same become due; on judgments
and decrees for the payment of money; on money
received to the use of another and retained beyond



a reasonable time without the owner's consent, ex-

pressed or implied, or on money due upon the

settlement of matured accounts from the day the

balance is ascertained; on money due or to become
due where there is a contract to pay interest and
no rate specified. But on contracts, interest at the

rate of twelve per centum may be charged by ex-

press agreement of the parties, and no more."

Section 204, Code of Civil Procedure, Cartels Anno-

tated Code of Alaska, page 185, provides what the ver-

dict shall be in an action to recover personal property.

It reads as follows:

"In an action for the recovery of specific per-

sonal property, if the property have not been
delivered to the plaintiff, or the defendant by his

answer claims a return thereof, the jury shall

assess the value of the property, if their verdict be

in favor of the plaintiff, or if they find in favor of

defendant, and that he is entitled to a return there-

of, and may at the same time assess the damages,
if any are claimed in the complaint or answer,

which the prevailing party has sustained by rea-

son of the detention or taking and withholding

such property."

The judgment in this case (trans, pp. 32-4) provides

for the return of certain gold dust, currency and gold

coin, or the value thereof, in case the delivery of said

gold dust, currency or gold coin cannot be had, amount-

ing to $4003, together with interest thereon at the rate

of eight per cent per annum from the 21st day of July,

1900. We contend that it was error to allow interest

on this sum as the statutes above quoted show plainly

that in a judgment for specific personal property, or

the value thereof, damages should be assessed, which

the prevailing party has sustained by reason of the de-

tention or the taking and withholding of such property.
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Gold dust and currency are not in any sense money

within the meaning of the statute. They are as much

specific personal property as any other kind of personal

property. It is true that interest might be considered

as a measure of damages, but it cannot be given "per

se".

We contend that the .judgment should at least be

modified so as to cut out the interest, and as there is no

evidence in the record of damages suffered by the de-

fendant in error, caused by the withholding of said

property, this court cannot award damages.

Point III.

THE COURT ERRED IN PERMITTING COUNSEL, FOR DEFENDANT
IN ERROR UPON ARGUMENT TO THE JURY, OVER PLAINTIFF
IN ERROR'S OBJECTION, TO COMMENT UPON DEFENDANT IN
ERROR'S " IDENTIFICATION D " AND TO READ EXTRACTS
FROM THE SAME AS BEING A PART OF THE EVIDENCE IN
SAID ACTION.

During the argument of counsel for defendant in

error reference was made to plaintiffs " Identification

D", and extracts from the paper were read to the jury.

Counsel stated that "Identification D" was in evidence

in the case and was an exhibit, to which remarks coun-

sel for plaintiff in error, the defendant below, objected

on the ground that said document was never introduced

in evidence, was never received in evidence, and was not

an exhibit in the case, but was merely identified (trans.

p. 56). The objection of the plaintiff in error was

overruled by the court, the court stating that to the

best of his recollection " Identification D" was offered

and received in evidence without objection (trans, p.

56).
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The transcript of record must affirmatively show that

ihis paper called "Identification D" was introduced

in evidence, otherwise this court cannot consider it as

part of the evidence. This court cannot assume what

counsel intended to do, but must take the record as it

stands, without alterations or additions. Identifying a

paper does not mean the same thing as introducing it

in evidence. The witness simply states that he recog-

nizes the document. Before it can be introduced in

evidence, the opposing counsel should have an oppor-

tunity of examining it so as to enable him to offer tes-

timony if he desires in explanation of the document or

to disprove its authenticity. After that, the writing

may be read to the jury.

Nolan v. Vosburg, 3 111. App. 596;

Nelson v. Humes, 12 111. App. 52;

People v. Stevens, 52 Cal. 457.

The record in this case does not show that anything

more was done, but simply identification by the wit-

ness.

Referring to the direct examination of A. Dinkle-

spiel, called on his own behalf (trans, pp. 40 et seq.), we

see that witness was handed a paper by his counsel,

and was asked whether he knew what it was. He
identified the writing, over plaintiff in error's objection,

as a copy of certain receipts, and rested there. There

is no further suggestion that it was introduced in evi-

dence except the statement of the trial judge heretofore

referred to, that in his opinion it had been introduced

in evidence. Opposed to this, however, we have the affi-

davit of C. J. Nunne (trans, pp. 40 et seq.) official sten-
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ographer at the trial of this case, whose duty was not

only to take down the testimony as it was given, but.

also to mark and take charge of all exhibits. He
states in his affidavit (trans, p. 71) that said document

was never offered iu evidence by the attorneys for the

defendant iu error, or by anybody, but that the same

was simply ideutified and so marked.

The record of the trial court contained in the tran-

script on appeal is the only legal evidence of such pro-

ceedings, and the case before the appellate court for

determination must, therefore, be the case as presented

by the existing record of the trial court.

2 Enc. on Pleading and Practice, 258.

It is a well established rule, which requires no citation

of authorities, that it is error sufficient to reverse a

judgment for the court to suffer counsel, against objec-

tion, to state facts pertinent to the issue and not in evi-

dence.

2 Am. Enc. on Pleading and Practice, 727, and

cases cited in notes.

It is true that the court (trans, p. 64) attempts to set

the jury right by giving the general admonition that

they should disregard statements of counsel made in

the course of the argument, but its remarks made at

the time of defendant's objections (trans, p. 56) are such

that no general admonition such as contained in the

judge's charge (trans, p. 64) is sufficient to take away

the effect of counsel's remark made to the jury, with

the express approval and sanction of the court at the

time. Moreover, after the charge to the jury, before

the jury retired, the attorneys for the plaintiff in error
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again called the court's attention to the fact that

" Identification D" was not properly an exhibit, and

should not be delivered to the jury with the other ex-

hibits to be taken to the jury-room. The court again

stated that it was his recollection that the paper was

identified and then offered and received in evidence.

The jury was certainly impressed with the fact that

the court must be correct and considered "Ideutifica-

" tion D" as in evidence, more particularly as they

were allowed to take this paper into the jury-room with

them and use it in their deliberations. We shall show

later on that this error was extremely prejudicial to the

plaiutiffin error as it tended to corroborate the highly

improbable story told by Dinkelspiel.

Point IV.

THE COURT ERRED IN SENDING WITH THE JURY TO THE JURY-
ROOM, WITH THE OTHER EXHIBITS IN SAID CASE, AND
ALLOWING THE JURY TO CONSIDER AS PART OF THE EVI-
DENCE IN THE CASE, DEFENDANT IN ERROR'S "IDENTIFICA-
TION D".

"Identification D", in spite of defendant's objection,

was delivered to the jury with the other exhibits and

taken by them to the jury-room (trans, pp. 67, 70-2).

The general rule is that if papers which have not been

admitted in evidence are taken out by the jury when

they retire for the purpose of considering their verdict,

the verdict will be set aside and a new trial granted,

although the jurors may think they were not influenced

by such paper.

Nolan v. Vosburg, 3 111. App. 597;

Faber v. Bowers, 33 S. W. Rep. 131;

Clark v. Whitaker, 18 Conn. 543;
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12 Enc. on Pleading and Practice, 602, 603, 596,

and cases cited in notes;

Bates v. Preble, 151 U. S. 149;

La Bonty v. Lundgren, 59 N. W. Rep. 904.

Section 194 of the Code of Civil Procedure for the

Territory of Alaska, shows what papers the jury may

take with them into the jury-room. This section reads

as follows:

"What Papers Jury May Take. Upon retir-

ing for deliberation the jury may take with them
the pleadings in the cause, and all papers which
have been received as evidence on the trial (except

depositions, or copies of such parts of public records

or private documents given in evidence as ought
not, in the opinion of the Court, to be taken from
the person having them in possession). They may
also take with them notes of the testimony or other

proceedings on the trial taken by themselves, or

any of them, but none taken by any other person."

Carter's Annotated Alaska Codes, 183.

It cannot be contended that this paper did not influ-

ence the jury in arriving at their verdict. We shall

show in a subsequent portion of this brief that this doc-

ument formed a most important part of the defendant in

error's case, and was the only evidence upon which the

jury could have found their verdict.

In Nolan v. Vosburg,

"The bill of exceptions shows that the books of

Vosburg were handed to the witness, Breese, but it

does not appear they were offered in evidence, and
the contents of them are not anywhere stated.

The Circuit Court, however, permitted the jury to

take these books when retiring to consider their

verdict. To this the appellant objected, and has
here assigned for error the ruling of the Court upon
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that subject. That it was obviously incorrect,

leaves no room for doubt. The law is too well set-

tled, that the jury cannot be permitted to take in

its retirement books or papers not introduced as

evidence on the trial (unless by consent), to admit
of any question. To allow it would be opening the

door leading to a loose and dangerous practice.

Indeed, it is not insisted by counsel for appellee

that such a practice could be tolerated.

"But it is intimated that these books were intro-

duced in evidence, and that fact, for some reason,

is left out of the bill of exceptions. The intima-

tion, it is well known, can have no force in deter-

mining the question presented by the record. The
bill states that it contains all the evidence offered

on the trial by either party, and the books could be

considered by the jury only as a portion of the evi-

dence. Finding no record of their introduction,

we must presume that none took place."

In the case of Faber v. Bowers, the court says:

"We are unable to tell how much the verdict was
influenced by the obnoxious papers, but all the

circumstances show that they wielded influence^
* * * for the reason that the memoranda of

appellee which were not in evidence and were used
to refresh the memory of appellee, were allowed to

be taken out by the jury, the judgment will be

reversed."

In Clark v. Whitaker, the court held:

"We are all of the opinion that the motion in

arrest is well founded. The Judge found that the

paper complained of was before the jury during all

their deliberations and was calculated to affect the

verdict. It certainly was; and nothing short

of proof that the paper was not opened and
read could save the verdict. Otherwise we must
disregard first principles and establish a pre-

cedent which may lead to disastrous conse-

quences. * * * The jury cannot be guarded
with too much vigilance and jealousy. Courts
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must reject all evidence not received on the trial

and must repel every foreign influence which may
affect the minds of the jury. If we need authorities

to so plain a point those cited on the argument are

conclusive."

Point V.

ASSUMING THAT "IDENTIFICATION D" WAS IN FACT INTRO-
DUCED IN EVIDENCE, THE COURT ERRED IN PERMITTING
SAID PAPER TO BE INTRODUCED.

A great deal has been said in this brief concerning a

certain paper designated as "Defendant in Error's Iden-

tification D", and it is proper and necessary to point out

just what this instrument stands for and what its bear-

ing is on the case.

Defendant in error's theory of the case, which he

strove very hard to maintain, was that he had retained

all of his receipts for money and gold dust deposited for

safe keeping until July 21, 1900, when he claimed he

delivered his receipts to Cashier Wheaton, repre-

senting the plaintiff in error, and received noth-

ing in return (trans, pp. 38-9, 47). Wheaton

was taken ill on Sunday, July 23, 1900, and

on July 27, 1900, died (trans, p. 50). Defendant

in error strove to explain how the receipts came

into plaintiff in error's possession without its giving any-

thing in return, by trying to show that Wheaton had

tricked him out of them on the day before he was taken

ill (trans, p. 39); that he never saw Wheaton after the

transaction of July 21, 1900, and never got his receipts

back. It was important, therefore, for defendant in

error to get evidence and testimony which would show

that he gave up these receipts close to the time when

Wheaton was taken ill, for if it could have been shown
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that the receipts had been delivered to the company

long before the date of Wheaton's illness, it would

have been difficult for defendant in error to explain

why he had not demanded either the return of his

receipts or the packages deposited for safe keeping. If

he is able to show that the receipts were delivered to

Wheaton on the 21st day of July, 1900, he lays the

foundation for the story that he has told and shows some

reasonable excuse why he did not investigate the mat-

ter during Mr. Wheaton's illness. Dinkelspiel, the

defendant in error, testified that he made three separate

deposits with Wheaton for which he received three

receipts signed by Wheaton. The first one was dated

November 23, 1899, and is designated as "Plaintiff's

Exhibit A", which "Exhibit A" was properly identified,

read to the jury and introduced in evidence (trans, p.

36). The next receipt Dinkelspiel testified was given

him on the 25th day of April, 1900, and also signed by

Wheaton. This receipt marked "Plaintiff's Exhibit

B" was identified, read to the jury, and introduced in

evidence (trans, p. 37). The third receipt, Dinkelspiel

testified, signed by Wheaton, was given him on May

9, 1900, and is designated as "Plaintiff's Exhibit C".

This Exhibit "C", like Exhibits "A" and "B" was

identified, read to the jury and regularly introduced in

evidence. Dinkelspiel then testified that on July 21,

1900, he went to the store of plaintiff in error and de-

livered these three receipts marked, respectively,

Exhibits "A' , "B" and "C" to Mr. Wheaton (trans, p.

38), and demanded the return of his packages that he

had deposited for safe keeping (trans, pp. 38-9).
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After testifying as above indicated, showing that the

witness' mind was perfectly clear on all details counected

with the transaction of the receipts and testifying most

particularly that he made this demand on Wheaton for

the return of his packages on July 21, 1900, the witness

was handed a paper which was afterwards marked "Plain-

tiff's Identification D" (trans, p. 40), and which pur-

ported to be a copy of the receipts held by Dinkelspiel

and heretofore referred to as Exhibits "A", "B" and

"C". Dinkelspiel testified, over the objection of counsel

for the plaintiff in error, that this paper, "Identification

D", was a copy of the receipts held by him and that it

was made by his clerk, Hugo Piatt, at his direction, on

the 21st day of July, 1900, just before he took his

receipts to the store of the plaintiff in error and de-

livered them to Wheaton. Dinkelspiel further testi-

fied, over the objection of counsel (trans, p. 43), that at

the time this paper marked "Identification D" was

prepared, Plaintiff's Exhibits "A", "B" and "C", viz.:

the receipts held by him, were before him and that

"Identification D" was a copy of those exhibits. The

inference, of course, is plain that if "Identification D"

was prepared on that date at the direction of Dinkel-

spiel, that at that time he must have had in his posses-

sion the company's receipts marked Exhibits "A", "B"

and "C", and therefore that the receipts were not de-

livered to Wheaton prior to July 21, 1900.

We have shown in the first part of this brief that

this paper purporting to be a copy of the receipts and

knowu as "Identification D" was never introduced in

evidence, but assuming that it was regularly introduced

in evidence, we contend that the court erred in so doing.
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We wish to call attention to the court that the only

evidence that the packages deposited by Dinkelspiel for

safe keeping, were not returned to him, was furnished

b}- Dinkelspiel himself. There were no other witnesses

called by the defendant in error who testified on this

point. In opposition to this testimony, the plaintiff in

error produced the receipts for the packages deposited

and claimed that possession of the same could only

have been obtained by delivering up the gold and gold

dust. The death of Wheaton, the cashier who had

charge of this deposit for the plaintiff in error, and the

fact that no record was kept of the dates of deposit and

the dates of delivery to the depositor, made it easy for

the defendant in error to build up his theory of the

case, namely, that he was tricked out of his receipts by

Wheaton, provided he could show that on the 21st day

of July, 1900, namely, the day before Wheaton's illness,

he had these receipts in his possession. This is the im-

portance of the paper known as "Identification D".

There is no difference in opinion among the numer-

ous cases as to the admissibility in evidence of a written

memorandum where a witness, without looking at his

written statement, has a distinct recollection of every

essential fact stated in such memorandum. If he has

such present recollection of the facts there is no neces-

sity whatever for introducing the memorandum in evi-

dence or reading it to the jury, and all authorities agree

that the memorandum under such circumstances is not

admissible in evidence. Such a paper is only corrob-

orative testimony and self-serving. It is not used by

witness to refresh his memory for there is no necessity

of refreshing it inasmuch as he has testified to all the
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essential facts without the use of the written mem-

orandum.

Bates v. Preble, 151 U. S. 149;

Vicksburg & Meridian R. R. v. O'Brien, 119 U.
S. 99;

Bank v. Madden, 114 N. Y. 285 (21 N. E. Rep.
408);

/ Greenleaf on Evidence, Sec. 437;

Weaver v. Bromley, 65 Mich. 214 (31 N. W. Rep.
839);

Commonwealth v.Jeffs, 132 Mass. 5;

Russell v. The Hudson River R. R., 17 N. Y. 134;

Flood v. Mitchell, 68 N. Y. 507;

Baum v. Reay, 96 Cal. 462;

Dugan v. Mahoney, 11 Allen, Mass. 572;

Friendly v. Lee (Exhaustive Review of Cases), 25
Pac. Rep. 396;

National Bank of Commerce v. Meader, 40 Minn.
325.

The case of Vicksburg & Meridian Railroad vs.

OBrien, quoted above, is, as we contend, an exact

parallel to the case at bar. The same error was com-

mitted by the trial court in admitting a memorandum

not used to refresh the witness' memory and on account

of such error the Supreme Court of the United States

reversed the case. The action was brought by the

plaintiff and her husband to recover damages sustained

in consequence of personal injuries received by the

wife while a passenger of the defendant company.

Verdict and judgment were rendered for the plaintiff.

At the trial the plaintiff offered to read to the jury the

deposition of a physician. Responding to the first and

second interrogatories, he stated among other things

that his attendance upon the plaintiff commenced upon
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the 16th day of December, 1881; that he found her suf-

fering extreme pain and in a very nervous condition

resulting from a railroad accident which occurred a few

hours before on defendant's road. The third interrog-

atory and answer were as follows:

"Look on the accompany ing statement dated Novem-
" ber 26th, 1881, and state if it was written by you at

" the date it bears; for what purpose it was written and
" to whom it was delivered; does the statement repre-
" sent substantially and correctly Mrs. O'Brien's con-
:i
dition as it appeared when you first saw her and has

" it continued up to November 26th, 1881?

"Answer: I have looked upon the statement referred
" to which was written by myself at Mr. O'Brien's re-

" quest at the date mentioned, when he was about to

" take his wife away from here to his home in New
" Orleans, and was intended to convey an idea of how
" she was when I call to see her and what her con-
" dition was when she left my charge, and in my
" opinion I correctly stated her condition at the times
" referred to."

The statement sets forth in much detail, the nature

of the injuries received by the wife and the effect upon

her bodily and mental condition. It also embodied an

expression of the witness' opinion as to the probable

length of time in which she might recover from her

injuries.

The plaintiff before reading the remaining interroga-

tories and answers, offered to read this statement to the

jury in evidence. The defendant objected upon this

ground: That it was not made by the witness under

oath, and in defendant's presence, or with its knowledge

and consent. That it was hearsay evidence and there-

fore wholly incompetent and in any event it could only

be referred to by the witness to refresh his recollection.
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The court overruled the objection and permitted the

statement to be read in evidence. The appellate court

says:

"We are of the opinion that this ruling cannot
be sustained upon any principle recognized in the

law of evidence. The authorities are uniform in

holding that a witness is at liberty to examine a

memorandum prepared by him, under the circum-

stances in which this one was, for the purpose of

refreshing or assisting his recollection as to the

facts stated in it. * * *

"The present case does not require us to enter

upon an examination of the numerous authorities

upon this general subject; for it does not appear
here, but that at the time the witness testified he
had, without even looking at his written statement,

a clear, distinct recollection of every essential fact

stated in it. If he had such present recollection,

there was no necessity whatever for reading that

paper to the jury. Applying, then, to the case the

most liberal rule announced in any of the author-

ities, the ruling by which the plaintiffs were allowed

to read the physician's written statement to the

jury as evidence, in itself, of the facts therein re-

cited, was erroneous.

"It is, however, claimed in behalf of the plain-

tiffs, that in his answers to other interrogatories

the physician testified, apart from the certificate, to

the material facts embodied in it, and that, there-

fore, the reading of it to the jury could not have
prejudiced the rights of the defendant, and, for

that reason, should not be a ground of reversal.

"We are unable to say that the defendant was
not injuriously affected by the reading of the physi-

cian's certificate in evidence. It is not easy to

determine what weight was given to it by the jury.

In estimating the damages to be awarded in view
of the extent and character of the injuries received,

the jury, for aught that the court can know, may
have been largely controlled by its statements.

The practice of admitting in evidence the unsworn
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statements of witnesses, prepared in advance of

trial at the request of one party, and without the

knowledge of the other party, should not be en-

couraged by further departures from the established

rules of evidence.

"While this court will not disturb a judgment
for an error that did not operate to the substantial

injury of the part}' against whom it was committed,
it is well settled that a reversal will be directed

unless it appears, beyond doubt, that the error

complained of did not and could not have preju-

diced the rights of the party."

In Friendly v. Lee, cited above, the action was to

recover the sum of $60. The plaintiff had borrowed

of the defendant a certain sum of money which he was

to repay with interest. According to the contentions of

the plaintiff he overpaid the defendant the sum of $60.

The issue was whether plaintiff had overpaid the de-

fendant, the decision of which depended upon a date

when the original sum was borrowed, the plaintiff

alleging that the money was borrowed on the 29th day

of May, 1886, while the defendant alleged that the

money was borrowed on the 29th day of May, 1884.

Upon this state of facts the only inquiry was, did the

trial court err in refusing to permit a certain entry in

the cash book of plaintiff to be presented to the jury as

evidence. It was in support of the issue that the

money was borrowed on the 29th day of May, 1886,

that this entry was offered as evidence. The record

disclosed that the plaintiff had testified that the sum of

money had been received from the defendant on that

date, and that it was the only money that he had ever

received from the defendant. After testifying to this

fact he offered in evidence the page of his cash book
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embracing the entry of the sum loaned, to show that

the date it bore was as he had alleged and had testified

to. Upon objection the trial court, while excluding the

entry as evidence, allowed it to be used for the purpose

of refreshing the memory of the plaintiff so as to

enable him to testify to the fact of his own knowledge.

The plaintiff claims that the entry was admissible in

evidence. The court says, page 397:

"Now the record of this case discloses that the
plaintiff was able to testify directly to the date

when he borrowed the money from the defendant
of his own personal knowledge clearly indicating

that he did not need the aid of the entry in the

cash book to refresh his recollection of the trans-

action. His memory of the matter had not become
more or less obscure requiring the aid of the entry
to refresh it so as to enable him to testify from his

own personal recollection. He had already done
that without its aid and the only purpose the entry
could serve was to confirm his statements. He
testified that the $300 was received on the date

alleged by him, and that it was the only money
that he had ever borrowed or had of the defendant.

There was but the single transaction and his mem-
ory was not at fault, either in respect to the amount
or the date when he borrowed it. These facts

plainly show that he did not desire to use the entry
for this purpose, but as original evidence of entries

made by himself to corroborate his own testimony."

In Weaver v. Bromley, the court used the following

language:

"The memorandum should not have been admit-

ted in evidence. The witness had a clear recollec-

tion of the date upon which he received the notice

and did not desire or need the memorandum to re-

fresh his recollection, and it was not used or offered

for that purpose. It was introduced and received

as original evidence in corroboration of his own
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statement. It was evidence made by himself in

corroboration of himself. It was no more admissi-

ble than would have been the oral statement to the

same effect made on that date to a third party."

In Commonwealth v. Jeffs, which was an indictment

for manslaughter, the Government offered at the trial

evidence of statements made and evidence given by the

defendant at the inquest. To contradict this evidence

the defendant called the shorthand reporter and the

editor of a newspaper in which a report of the defend-

ant's statements and evidence at the inquest had been

published and asked him what the defendant said at the

inquest. He answered that he could state by refresh-

ing his memory from the report in the newspaper, and

was allowed to so refresh his memory and then

answered. Counsel for the defendant then asked to

have the newspaper read to the jury. The court on

the objection of the Government excluded the same and

the court says:

"A witness may be allowed to refresh his mem-
ory by looking at a printed or written paper or

memorandum, and if he thereby recollects a fact

or circumstance he may testify to it. // is not the

memorandum which is evidence but the recollection

of the witness. We are not aware of any case where
it has been held that the memorandum could be put
in evidence simply because it refreshed the memory
of the witness!1 ''

In Baum v. Reay, 96 Cal. 462,

a question arose as to the inventory and appraisement

of an estate that had been made. The appraiser in

whose handwriting the inventory was made, testified to

all the material facts concerned in the inventory

and appraisement and counsel then attempted to intro-
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duce the inventory in evidence. The court ruled it out

and this was noted as error. The appellate court says:

"We do not think the court erred in excluding
the inventory or in rejecting the proffered testi-

mony of the witness, Rogers. The inventory was
admissible in evidence only as memorandum to

refresh the memory of the witness. It was not
complete evidence to prove the facts stated in the

inventory itself. The defendant was not injured

by the rejection of the testimony because the

witness had already been permitted to testify to all

he could have testified to, using the inventory as

a memorandum."

Greenleaf on Evidence says:

"As indispensable to the admission of such testi-

mony (written memorandum) there must be proof
that the witness who made the memorandum had
no recollection of the matter stated therein inde-

pendent of the written paper. When he has such
recollection the evidence is inadmissible."

In Bank v. Madden, the reason for the rule is dis-

cussed. The court says:

"The rule which renders such entries admissible

rests upon the principle of necessity for the recep-

tion of secondary evidence and is not applicable

where the witness had a distinct recollection of the
essential facts to which they relate. The primary
common-law proof is then furnished, and the neces-

sity for evidence of the lesser degree does not

arise. And this right, so qualified to introduce

such secondary evidence, is the better rule in view
of the opportunities which might otherwise exist,

to superadd a written memorandum to the evidence

of a witness, which it cannot be said might some-
times be improperly made available to strengthen
his testimony with the court or jury."

We believe we have cited enough authority to con-

vince the court that the rule of law as to the admissi-



bility of a memorandum as evidence, such as is involved

in this case, is as stated above, and that the trial court

committed error in allowing the memorandum known

as "Identification D" to be used as evidence. The

authorities are absolutely agreed on this subject, and are

entirely uniform. The decisions of the federal and

state courts are all to the same effect, all holding that

under the facts as exist in this case, the appellate court

should reverse the judgment and remand the case for a

new trial.

We respectfully submit that error was committed in

the trial court in admitting "Identification D" in evi-

dence, and that such error is sufficient to remand

this case back for a new trial.

Summary.

1. It was error for the court to render judgment

against the plaintiff in error for the sum of $4003 with

interest thereon from the 21st day of July, 1900. The

court should have taken into consideration the amount

tendered by the plaintiff in error, viz.: the sum of

$2336.50, and should have deducted that from the

amount of the judgment, rendering judgment for the

balance, which would have been $1666.50. Moreover,

it was error to allow interest on the judgment as the

Alaska Code provides that in a case of this kind dam-

ages should be awarded, and not interest. Inasmuch

as there is no evidence of damages in the record, the

court is not in position to award any damages. There-

fore, we conclude that the judgment should at least be

modified to the sum of $1666.50, without interest and

without damages.
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2. It was error for the court to permit counsel for

the defendant in error to comment upon a certain paper

known as "Identification D" which was not in evidence,

but simply identified.

We submit that this error was not harmless, and for

that reason this court should send the case back for a

new trial.

3. It was error for the judge of the trial court to

permit the jury to take with them to the jury room the

document known as "Identification D", which was not

in evidence, but simply identified, for which error we

submit this court should send the case back for a new

trial.

4. Assuming that the statement of the trial court

was true, viz.: that "Identification D" was in fact intro-

duced in evidence, we contend that the court erred in

permitting said document to be introduced in evidence

for the reason that the witness had previously testified

of his own knowledge aud recollection to all the essen-

tial facts contained in said document; that, therefore,

this paper was not used to refresh the memory of the

witness, but was intended simply to corroborate his

oral testimony, and as such was inadmissible in evi-

dence.

We call the attention of the court to the testimony

in the case to show that the admission of this paper in

evidence worked great hardship and injury to the case of

the plaintiff in error as it bolstered up the improbable

story told by the defendant in error, and weakened to a

great extent the strong presumption that the packages
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had been returned as evidenced by the plaintiff in

error's possession of the receipts.

We submit that for the foregoing reasons the case

should be remanded for a new trial.

Respectfully submitted,

Thomas & Gerstle,

Attorneys for Plaintiff in Error.
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No. 858

IN THE

ttuxttb g>iato OJtrrm! (tort *f Appeahs

FOR THE NINTH CIRCUIT.

ALASKA COMMERCIAL COMPANY,
a Corporation,

PLAINTIFF IN ERROR

VS.

A. DINKELSPIEL,
DEFENDANT IN ERROR.

Brief for Defendant in Error*

GOODFELLOW & EELLS,

Of Counsel for Defendant in Error.





IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ALASKA COMMERCIAL COMPANY,
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Brief of Defendant in Error.

The facts of the case are well stated in the Opening

Brief of plaintiff in error at page 5, as follows:

"To summarize, the defendant in error had made cer-

'

' tain deposits of gold dust and currency for safe keeping

"with the agent of the Alaska Commercial Company at

"Nome, for which said agent issued his receipts. The

"Alaska Commercial Company, the plaintiff in error,

"now holds said receipts and contends that all of said

"packages so deposited were returned to the defendant

"in error upon the surrender of said receipts. The de-

'

' fendant in error denies that the packages were returned.



have to bring all the receipts, and that then his account

would be straightened up. There was no evidence to the

contrary; Piatt was apparently a disinterested witness;

there was no impeachment of the integrity or veracity of

either of those persons. On the other hand, although

Dinkel spiel surrendered twelve receipts at one and the

same time, these three receipts for which he did not get

back his property were not kept together with the other

nine (page 54), but were found apparently after some ex-

tended search in the cash drawer, "and were in the till

"between the under part of the drawer under the cash

"drawer in an envelope; which envelope contained only

"three receipts." It may also be noted that although

the Company 's receipts called for three separate packages

or sacks of gold dust deposited at three different times,

the one sack which the Company produced did not corre-

spond in its contents with any one of those so deposited

;

and the manager testified (at page 55) : "Gold dust that

"was deposited and left on deposit for safe keeping was

"left in the original sack, in the same sack that it was

"brought to the Company in, as we have nothing to do

"with the contents of these sacks." Again it may be ob-

served that Dinkelspiel testified at page 39, that on July

21st he surrendered his deposit receipts and asked the

cashier for two drafts on San Francisco for the amount.

That the cashier took his deposit receipts, but went out

without giving him the drafts. He then testified (page

39): "I stayed there about the office for at least two



"hours, 1 think, waiting for him to come back. I asked

'

' the bookkeeper if he knew where Wheaton went to ; the

"bookkeeper in my opinion was Mr. Adcock. I asked

"every person I saw about him. I stayed there the whole

"afternoon, thinking that I would see him, but no one

"seemed to know where he was. I never saw him after

"that." The Bookkeeper, Adcock, and other witnesses

were called by the Company (page 56), but it seems that

no one denied that Dinkelspiel had so waited about the

office all the afternoon, nor is there any suggestion what

he was waiting for unless it was to get those drafts, or

to find the cashier.

The Company may have been justified in putting the

defendant in error to proof of his case by sworn testi-

mony, and in defending this action, and setting up this

defense, although it necessarily involved a grave imputa-

tion upon his character; but we hazard the suggestion

that after twelve men have found him innocent and the

United States Judge of the District has approved their

verdict, the time has arrived when such imputation, if not

withdrawn, should at least not be repeated.

As to the errors assigned, we respectfully submit that

they are without substantial merit and require no ex-

tended discussion.

Number 1 is that the Court erred in rendering judg-

ment for four thousand and three ($4003) dollars. The
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contention is that there was a tender of $2336.50. Such

tender alleged in the answer was denied in the replication

and must be presumed to have been found against the

plaintiff in error by the jury. But in truth there was no

tender, but a pleading that the plaintiff in error was

ready and willing to surrender the sack upon one of two

conditions, (a) the surrender of a receipt therefor which

the defendant in error never did have, for the amount of

gold dust so offered; or (b) an order of the Court, upon

the defendant in error showing that he had lost such re-

eepit or does not now hold or possess the same. Of

course such order could only be made as the result of a

judicial proceeding. This was not a tender before suit,

nor was the tender kept good by deposit in court. It is

proper practice to render judgment for the full amount

even if tendered unconditionally before suit and paid into

Court ; a tender can only affect the o
t
uestion of interest or

costs. If this judgment should now be reduced to

$1666.50, as asked for by plaintiff in error, and it should

afterwards turn out that the plaintiff in error has lost the

sack containing $2336.50 or otherwise disposed of it, or

should for any reason refuse to surrender it, how would

the defendant in error be protected!

Number 2. By this assignment it is said that interest

should not have been allowed upon the amount recovered.

It is very properly said in the opening brief (at page 10)

:

"It is true that interest might be considered as a measure

"of damages, but it cannot be given per se." This would



seem to be an appropriate occasion for asking the time

honored question, "What's in a name?" The amount is

the same and the compensation is the same, whether it be

called interest or damages, and it would be hardly worth

while to send this judgment all the way back to Nome in

order to modify its verbiage in so unimportant a partic-

ular. But in fact gold dust at sixteen dollars per ounce

was evidently treated as money ; two of the three receipts

read in that way—"Said to contain dollars $2,024.75 at

"$16.00 per oz. in gold dust."

Points III, IV and V may be considered together. If

there had been any error in respect of the document

"Identification D, " it would clearly have been harmless.

There was nothing in that document which was not in

the receipts put in evidence and set up in the answer of

the defendant in error. The document was of no inde-

pendent importance ; it did not show or tend to show the

date upon which the receipts were surrendered. Of

course we do not dispute the rule of evidence that the con-

tents of a memorandum used by a witness to refresh his

memory are not of themselves substantive testimony.

This record, so far as it shows anything on the subject,

shows that the document was admitted in evidence with-

out objection. That was the remark of the Judge at page

56, and there is nothing in the bill of exceptions to show

that the Judge was mistaken. Of course error will not be

presumed. There is no exclusive statement in this bill

of exceptions as in one of the cases cited in the opening



brief to the effect that the bill of exceptions contains all

the evidence in the case. We have not forgotten the affi-

davit of the reporter (at page 70), but that is insufficient

for any purpose, unless it be to excite one's curiosity to

know just how those notes read which "disclose that said

"list was never offered in evidence." If the Judge was

in error at the trial, the counsel should have availed him-

self of the reporter 's notes then and there, when the error,

if it occurred, or if it was material, could have been cor-

rected.

Respectfully submitted,

GOODFELLOW & EELLS,

Of Counsel for Defendant in Error.
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REPLY BRIEF OF PLAINTIFF IN ERROR.

The reply brief of the defendant in error complains

that the plaintiff in error, in its opening brief, dwells

largely upon the testimony and throughout indirectly

appeals to this court in prejudice of the merits of its

opponent's case. Such was not the intention of coun-

sel. The only object in referring to the testimony was

to show the importance of the document known as

"Identification D", and that the court in permitting

counsel to comment on the same and allowing the jury

to take it with them to the jury room as one of the ex-

hibits in the case, was not harmless error.

Counsel also commented on the case for the express

purpose of showing that if the above document was in

fact introduced in evidence, that error was committed.

In bringing out this point counsel necessarily was



obliged to refer to the testimony in order to show the

bearing of this document on the rest of the case and

the weight and importance which the jury might have

given to it.

Counsel is perfectly aware that this court could not

consider the evidence introduced in the trial court, and

did not wish to prejudice the miuds of this court in

any manner.

Counsel for defendant in error, however, did dwell

considerably on the testimony, and we have no ob-

jections to make on that score, but find it necessary to

make a correction in the statement of the facts, as

shown by the evidence. Counsel after stating that

Dinkelspiel waited at the office of the company all

afternoon for the return of Cashier Wheaton, says that,

no witness, called by the plaintiff in error, denied that

Dinkelspiel had not waited about the office all after-

noon. O. W. Carlson, called by the plaintiff in error,

after stating that he was the agent of the Alaska Com-

mercial Company at Nome and that he had his office in

the same building with Mr. Wheaton, testifies as

follows (trans, p. 52):

—

" On the 21st day of July, 1900, Mr. Wheaton was

" in the office of the company on that day; I was

" around and about the office and the store and *Bome-

" times I went down to the wharf, but I spent most of

" my time in the store and office. I did not see Mr.

" Dinkelspiel in the store or office on July 21st, 1900;

" myofficeis at one side of the cashier's office and I was

" in there a good part of the day; I did not notice Mr.

" Dinkelspiel in there; if Mr. Wheaton had not been



" in the store I would have noticed it and missed him,

" and I would have inquired for him; I saw Mr.

" Wheaton in the store during the afternoon and I saw

" him when we left the store, for we left together and

" I left Mr. Wheaton at the company's mess house

c< about six o'clock."

Counsel, in Point II, seems to admit that the

judgment rendered in the case was erroneous in allow-

ing interest instead of damages, but regards this error

as simply a mistake in name, and does not seem to

think that the mistake is sufficient to justify this court

in sending back the judgment to Nome for modifica-

tion.

We do not agree with counsel. The mistake is

greater than one of verbiage. There is no evidence

of any character in the record to show that any

damages were suffered by defendant in error in having

his property withheld from him. The complaint does

not pray for any damages, as the section of the Code

referred to, provides.

It dees not necessarily follow that damages are suf-

fered when property is withheld from a claimant. This

property consisted mainly of gold dust, said to be of the

value of $16 per ounce. It is quite possible that during

the time this property is said to have been withheld

from the defendant in error, that the price of gold dust

advanced in that locality, and therefore instead of being

damaged, the defendant in error may have been bene-

fited by the withholding of such property. At any rate,

there is absolutely no evidence of any kind upon which

this court can state and find what the amount of dam-
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ages have been, and therefore this court cannot indulge

in guess work to determine this fact.

Counsel for defendant in error in their brief say :

" Of course, we do not dispute the rule of evidence

" that the contents of a memorandum by a witness to

" refresh his memory are not of themselves substantive

" testimony. This record, so far as it shows anything

" on the subject, shows that the document was admitted

" in evidence without objection. That was the remark

" of the judge at page 56, and there is nothing in the

" bill of exceptions to show that the judge was inis-

" taken."

We do not see anything in the entire record which

justifies counsel in stating that so far as the record

shows anything in regard to this document, that it

shows it was admitted in evidence without objection.

On the contrary, we submit there is every indication in

the record that this paper was simply identified, and not

introduced in evidence. Whether the same was done

purposely or iuadvertently by counsel for defendant in

error, we cannot tell. Even the trial judge seems to

have had grave doubts on this proposition, for although

the court states (trans, p. 56) that he "remembers that

" the paper marked 'Plaintiff's Identification D', was

" offered and received in evidence without objection",

nevertheless, in his charge to the jury (trans, p. 56) the

court takes particular pains to state as follows :

"Gentlemen: There has been objection made during

" the argument and before the charge to the jury on

" the part of counsel for the defendant to the remarks

" of the opposing counsel. I say to you gentlemen,



" that the remarks of counsel are outside of the testi-

" niony, and are not evidence which is to be considered

" by you at all. You are to consider only the evidence

" given by the witness on the stand, and your law you

" will learn from the court."

Moreover, defendant in error's attorney in the trial

of the case, before the jury retired to the jury room, and

when the court's attention was called to the fact that

the paper known as "Identification D" was not properly

an exhibit and should not be delivered to the jury to be

taken by them to the jury room, stated that if the paper

was not offered in evidence it was an oversight (trans,

p. 67).

Further, we call the court's attention to the fact that

counsel for the plaintiff in error on each one of these

occasions, when the subject matter of this document

came up, objected on the ground that the paper was

not in evidence, and that these objections were in every

case overruled (trans, pp. 56, 67).

Counsel for plaintiff in error did everything in their

power to prevent this document from being commented

on and from being used by the jury. We contend that

the record speaks for itself, and that this court cannot

look for evidence beyond the record.

It is impossible for this court to say just what influ-

ence this paper had on the minds of the jury. As

stated in our opening brief, this paper certainly estab-

lished the very important fact that the receipts marked

Exhibits "A", "B" and "C" were in Dinkelspiel's hands

on the 21st day of July, 1900, and corroborated the oral

testimony of Dinkelspiel that he made the demand on
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that date. This court cannot go into the inner work-

ings of the minds of the jury and determine just what

effect this had on them, and what weight they attached

to it. The cases that have been cited in the opening

brief fully establish that if the jury has wrongfully

used documents not introduced in evidence, and which

might in any manner have influenced their verdict,

sufficient error has been committed to warrant a reversal

of the judgment by the appellate court.

That this was not harmless error, is further shown by

the fact that if this document had been offered in evi-

dence the court would have been obliged to exclude it

for the reason that it was not competent. We believe

we have shown in Point V of our opening brief, that a

document of this kind was not competent evidence for

any purpose, and the reason why it should be excluded

is, as stated in our opening brief, viz.: that it was self-

serving and corroborative.

In the case of Weaver vs. Bromley^ cited in our

opening brief, the cotort uses the following language:

"It was introduced and received as original evi-

dence in corroboration of his own statement. It

was evidence made by himself in corroboration of

himself. It was no more admissible than would
have been the oral statement to the same effect

made on that date to a third party."

Also in Bank vs. Madden:—
"And this right so qualified to introduce such sec-

ondary evidence, is the better rule in view of the op-

portunities which might otherwise exist to super-

add a written memorandum to the evidence of a

witness which it cannot be said might sometimes
be improperly made available to strengthen his

testimony with a court or jury."



Our argument then is that if this document, if offered

in evidence, would have been excluded, then it cannot

be said by this court that the use of such document by

counsel and jury when it has not been introduced in

evidence, can be considered harmless. The reason

which makes it imperative upon the court to exclude

this document is because it is not proper evidence and

therefore harmful.

This brings us to the point made by counsel for de-

fendant in error, namely, that the point raised by

plaintiff in error in his opening brief, under Point V,

that the court erred in permitting a certain paper, known

as "Identification D", to be placed in evidence, cannot

be maintained for the reason that it is not one of the

errors assigned. Counsel is quite right in this respect.

We call the attention, however, of the court to pages

40-43 of the transcript, to show that counsel for the

plaintiff in error in the trial of the case objected to

every question that was asked of the witness Dinkel-

spiel, with reference to this document, and to the assign-

ment of errors, transcript, pages 109-110, in which

assignment of errors (Nos. 1, 2 and 3), the plaintiff in

error states that the court erred in overruling his ob-

jections to these questions. It is true that the assign-

ment of errors does not include any error in allowing

said paper to be introduced in evidence, for the simple

reason that no opportunity, according to the record,

was ever offered counsel to make any objection to the

introduction of such paper in evidence. The record, as

stated before, simply shows that a paper was identified

by witness Dinkelspiel, he being asked certain questions

with relation to the same and thereby laying the founda-
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tion for its introduction in evidence. The assignment

of errors could not very well include as one of the

errors of the trial court, that this document was intro-

duced in evidence when there is nothing in the record

to show that it was ever offered in evidence. On the

other hand, the record shows, as stated before, that there

was some doubt in the mind of the trial judge, and in

the minds of the attorneys for the defendant in error,

as to whether or not this paper was introduced in evi-

dence.

Our contention is, that counsel for plaintiff in error,

having made all the objections to this document that

were afforded, as evidenced by the condition of the

record, should now be permitted to argue the point that

if this document was in fact introduced in evidence as

maintained by counsel for the defendant in error, that

it was wrongly introduced in evidence.

We respectfully submit that for the above reasons,

the case should be re<uanded for a new trial.

Thomas & Gerstle,

Attorneys for Plaintiff in Error.
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ALASKA COMMERCIAL COMPANY,
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PETITION FOR REHEARING.

To the Honorable, the United States Circuit

Court of Appeals for the Ninth Circuit:

The defendant in error in the above-entitled action

respectfully petitions for a rehearing.

The judgment of this Court recently rendered is

based entirely upon alleged error of the trial court in

permitting counsel for plaintiff at the trial to comment

upon a certain document known as Exhibit D, and in



permitting the jury to take that document with them

when they retired to the jury-room.

This Court holds that such action of the trial court

was error because the document, although identified,

had not been offered or received in evidence.

Firstly, we do not concede as a fact that the document

was not ottered or read in evidence. As we think, the

only official information this record contains on the

subject is affirmatively to the effect that the document

was received in evidence and without objection; at

page 56 of the record will be found the following:

" By the Court.—The Court remembers that the paper

marked Plaintiff's Identification D was offered and

received in evidence without objection/
1

and again at

page 67: "My recollection of that paper was that it

was marked as identified, then offered and received in

evidence. " There is nothing to the contrary but the

unsworn assertion of one of plaintiff's counsel.

But however the fact may be, we contend with all

confidence that this Court cannot on this writ of error

find or hold that the document was not received in

evidence for the purpose of predicating error thereon.

The opinion recently filed contains the following as

part of the statement of the case:

—

Per Gilbert, C. J.: "It appears from the bill of ex-

ceptions that when the paper was produced on the trial

of the cause, and the defendant in error was asked what

it was and by whom it was made and from what, ob-

jection was made by counsel for the plaintiff in error

on the ground that it was immaterial, irrelevant and



incompetent and not the best testimony whereupon the

paper was marked for identification. It docs not ap-

pear from the record that it was at any time offered in

evidence or admitted in evidence or read to the jury.

Later, on the argument of the case before the jury, it

was referred to by counsel for the defendant in error,

whereupon opposing counsel objected on the ground

that said paper was not in evidence. The objection was

overruled by the Court, the Court remarking that to

the best of his recollection the exhibit had been offered

and received in evidence without objection. When the

jury retired, the exhibit was included among the papers

which they took to the jury-room, whereupon counsel

for the plaintiff in error again objected upon the

ground that the paper was not in evidence. The Court

then said: 'My recollection of that paper was that it

was marked as identified, then offered and received in

evidence.' Counsel for plaintiff in error said: 'It was

identified but never offered in evidence', and counsel

for defendant in error replied: 'It was an oversight

if it was not offered in evidence.
1 "

The opinion of this Court thereafter proceeds as

follows: "It is evident from the bill of exceptions that

the exhibit was, by inadvertence, not offered or re-

ceived in evidence or read to the jury."

We respectfully submit that this conclusion of the

Court cannot logicallv be deduced from the statement

of facts; and that it is upon its face at variance with

the cardinal rule which controls proceedings in error

in the federal courts, to wit: that error must be made



affirmatively to appear, and that unless excluded by the

bill of exceptions, the Court is bound to presume any-

thing in support of the judgment of the court below.

In framing that portion of the statement of facts

which reads, "It does not appear from the record that

it was at any time offered in evidence or admitted in

evidence or read to the jury", the Court would seem

for the moment to have overlooked the rule referred

to, and to have forgotten that it was incumbent upon

the plaintiff in error to show affirmatively by the bill

of exceptions that the document in question had not in

fact been introduced in evidence. This could have

been accomplished (if such was the fact) either by a

certificate of the trial judge that the bill of exceptions

as certified by him contained all the evidence in the

case, or by his positive certificate that the document

had not been introduced in evidence. In this case there

is neither.

In view of the said rule the negative statement in the

opinion of this Court that it does not appear from the

record that the document was admitted in evidence

does noi warrant the positive conclusion that it does

appear from the record that the exhibit was not intro-

duced in evidence, or, as the opinion of this Court

reads: "It is evident from the bill of exceptions that

the exhibit was by inadvertence not offered or received

in evidence."

Of course we are familiar in law and in every-day

life with the maxim "de non apparentibus", etc., but

at most that is a rule of evidence applicable to a trial
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'court, and even then of little weight, and applicable

only against one whose duty it is to make the contrary

appear.

Illustrations of the rule here referred to might be

furnished in great number— perhaps the most recent

case is

United States vs. Copper Queen, 185 U. S. 495,

in which the syllabus reads:

—

" In this case there is nothing whatever in the bill

of exceptions to show that the evidence contained there-

in is all the evidence that was given on the trial, and

the court cannot presume, for the purpose of reversing

the judgment, that there was no evidence given upon

which the jury might rightfully have found the verdict

which they did."

In that case a statute of the United States authorized

any one who w7 as a bona fide resident of the territory

to cut government timber. The trial court charged

that one Ross, to avail himself of the statute, must prove

that he was not only a bona fide resident but a bona fide

citizen. The government had moved the court to di-

rect a verdict of the jury in its favor, which motion

had been denied. Upon appeal, the government

claimed that there was no evidence that Ross was such

resident or citizen. The Supreme Court said, on page

497 of the report:—

-

" The motion on the part of the government at the

close of the evidence to direct a verdict for the govern-

ment upon all the evidence, and the exception to the



refusal of the court so to do, would raise the question

whether there was any evidence of the citizenship of

Ross and of his residence in the territory when the

cutting was done, upon which to base a verdict, were

it not that the bill of exceptions lacks an essential state-

ment for that purpose. It does not appear from the

bill that it contains all the evidence given upon the

trial. It may be that it does, but we cannot, in the

absence of any statement in the bill to that effect, pre-

sume it does for the purpose of reversing the judgment

herein, upon the assumption that the proper construc-

tion of the act of Congress requires such citizenship as

well as residence. When this court is asked to reverse

a judgment entered upon a verdict of a jury, upon a

writ of error, upon the ground that there is absolutely

no evidence to sustain it, and the court should have

directed a verdict, the bill of exceptions must embody

a statement or there must be a stipulation of counsel

declaring that the bill contains all the evidence given

upon the trial so that the record shall affirmatively show

the fact. Russell vs. Ely, 2 Black, 575, <;8o. In the

cited case the Court, after remarking that the bill of

exceptions did not purport to give all that a certain

witness had testified to, said that according to a well-

known rule the court under such a condition of the

record was hound to presume that there was that in the

witness's testimony which justified the instruction.''

(Italics here and elsewThere ours.)

In the case cited from 2 Black, the record contained

what purported to be "the entire deposition" of a wit-



ness which the court said, "if properly before us might

sustain the exception", but as the deposition was not

part of the bill of exceptions, the court refused to con-

sider it, and in the face of the apparent fact, sustained

by presumption the judgment of the court below.

And in the main case ( [85 U. S. 498, 499), it appears

that a motion for a new trial had been made, and that

there was in the record a statement made by the court

upon denying the motion "which inferentially perhaps

admits that there was not sufficient evidence to show

that Ross was such citizen, "but the Supreme Court

held that as the bill of exceptions did not show that it

contained all the evidence given on the trial, the judg-

ment must be affirmed.

"

The following cases illustrate the rule already men-

tioned and also the rule that the appellate court will

not consider anything outside of the bill of exceptions.

Masonic Benefit Assn. vs. Lyman, 60 Fed. 498.

That case was decided by the Court of Appeals for

the Seventh Circuit. It was important to the plaintiff

to show that an assessment had been made by the Board

of Directors of the defendant. A notice to produce the

company's books had been served upon the secretary

and he was called and examined as a witness for the

defendant. He failed to produce the books, notwith-

standing the notice and admitted that he had so failed

upon the suggestion of counsel. The plaintiff in the

action then offered in evidence the notice to produce,

to which objection was made by the defendant and

overruled and an exception reserved (page 499). The
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Court held that the error could not be reviewed because

it did not appear from the bill of exceptions that the

notice was in fact read in evidence. The Court said

(page 500) : "The first assignment of error is that the

" Court erred in ruling that the notice to produce record

" books and papers was admissible in evidence. This
v

' assignment presents no available error, because the

" bill of exceptions fails to show that the ruling was

" followed up by the introduction of the notice in evi-

" dence. This Court will not indulge the presumption

" that the defendant in error read it in evidence to the

" jury since the record fails to show that such was the

" fact. Error to be available must be affirmatively

" shown by the record; and in the absence of such show-

" ing everv intendment will be indulged in support
11
of the judgment.

11

City of Milwaukee vs. Shailer, etc., 91 Fed. 726,

in which the syllabus reads as follows:

—

"A case cannot be reviewed, on assignments of error

" relating to the admission or exclusion of evidence and
" the instructions given and refused, where the bill of

" exceptions does not purport to contain all the evi-

" dence, and, as is shown by references made thereto in

" the charge of the court, omits important testimony

" touching the points of controversy, though it is certi-

" fied to contain all the material evidence."

People's Savings Institute vs. Miles, 76 Fed.

252-254,

where the Court said: "It does not affirmatively ap-

" pear that the record before us contains all of the tes-



" timony. The bill of exceptions states that the

" witnesses testified 'in substance as follows'."

Tali's vs. U. S., 90 Fed. 57-62,

where this Court of Appeals, per Hawley, J., Gilbert,

J., and Ross, J., concurring, said: "The burden of

" proof to show error is upon the party who asserts it,

" and to maintain his position he must either present to

" the appellate court all of the evidence so that the

" reviewing court can see for itself what the evidence

" was, or present in his bill of exceptions that portion

" of the evidence which appears upon the point in

" controversy with a statement that no other evidence

" was submitted. As was said in U. S. vs. Patrick,
11
supra, the plaintiffs in error have done neither."

Chambers Co. vs. Clews, 21 Wall. 317,

in which the Court said:—
" It was further objected that there was no revenue

" stamp upon the bonds as required by the Act of Con-
" gress. We have no knowledge whether there were
" stamps of any amount, or to what amount on these

" papers. The bill of exceptions is silent upon that

" point. Its assumption in an objection as a ground of

" objection is no evidence of the fact. (Citing R. R.
" Co. vs. Gladmon, 15 Wall. 401.) The fact must ap-

" pear by the record as an existing fact in the case. If

" the objector wishes the point to be considered, he

" must take care that the fact shall sufficiently appear
" in the record.

"

Worthington vs. Mason, 101 l
T

. S. 149, 152,

where the Supreme Court said:

—
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come; and finally that as there were two counsel an

affidavit of one of them that he had no notice was not

proof that the other did not have notice. The case

illustrates the extent to which the court will go in in-

dulging presumptions in support of a judgment.

Corinne Co. vs. Johnson, 156 U. S. 574, 576,

in which the Court said:—

-

" Now the defect in this record which is fatal to the

" case of the plaintiff in error is that nowhere is it

" shown that all the testimony received on the trial is

" preserved. Under such ciicumstances we are not at

" liberty to assume that there was in evidence a patent,

" or other instrument of itself working a transfer of the

" legal title from the government to the railroad com-
" pany, or evidence of any character removing all

" doubt as to the matter of exceptions, nor, on the other

" hand, that there was not testimony which conclusively

" established the existence of some one or more of those

" exceptions."

Some of the cases cited above are material also to the

point in this case that when the trial judge overruled

the objections of defendant's counsel he found, express-

ly or by implication, that the document had been intro-

duced in evidence and there is nothing in the bill of

exceptions to overcome that judicial finding.

Some of the cases are also authority to the point that

the document Exhibit D may have been admitted in

evidence without appearing to have been marked as an

exhibit, or to have been formally introduced. Even

defects in pleadings may be waived by conduct at the
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trial, and so this document might by common consent

have been treated as in evidence without anything hav-

ing been expressly said upon the subject. It is in fact

embodied in this transcript. Its only defect would

appear to be that it is not marked again as an exhibit.

But there is no law requiring documents introduced

in evidence in a court of law to be marked as exhibits.

As we understand, the former practice in common-law

couits was for the clerk to read the documents to the

jury and not to mark them as exhibits in the case.

We do not concede that there can be any substitute

for a judge's certificate in the form of a bill of excep-

tions as to the facts upon which an exception is based.

But in any event we respectfully insist that if the re-

marks or opinions of court or counsel could be so

substituted this document must be held to have been

admitted. The only statement to the contrarv is that

of one of defendant's counsel. Why should his state-

ment or recollection be preferred to that of the judge?

As we interpret the remark of plaintiff's counsel, it was

to the effect that the document had been admitted be-

cause, as he said, otherwise there must have been in-

advertence. Inadvertence is the exception and not the

rule. If he had thought the document was not in evi-

dence he would doubtless have withdrawn his argu-

ment, or have asked leave to put in the evidence then

and there. Of course, the affidavit of the reporter is

incompetent for any purpose and the insertion in this

record of that affidavit, and the entire proceedings on

motion for new trial, seems to us to have served no
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A. Yes, sir.

And Hugo Piatt testified, at page 47, ''I was l'n his

(Dinkelspiel's) employ on the 21st day of July, 1809."

Plaintiffs identification "D" was then handed witness

and witness said: "It is in my handwriting; that at

the time I made Plaintiff's Identification 'D' I had

plaintiff's Exhibits A, B and C in my possession; I

made Identification 'D' on July 21st, 1900, in Mr. Din-

kelspiel's store at his request. I got the three receipts,

plaintiff's Exhibits A, B and C, from Mr. DinkelspieL

on that day," etc.

The defendant in error thus had before the jury all

the evidence that was of importance; the contents of

the memorandum were of no value whatever. To
make application of a very recent decision of the Court

of Appeals for the Fifth Circuit (Texas State Fair vs.

Brittain, 118 Fed. Rep. 715), the document u
at best

" would have added emphasis to his testimony on sub-

u
stantially the same issues. . . . The error assigned

"does not . . . have the effect of a reversible error.'
1

The slight variance between the original receipts and

the statement in the list, in that the latter contains the

words "for safe keeping", cannot seem to us to have any

material bearing. If anything it would be to the detri-

ment of Dinkelspiel, in that it would appear that his

clerk under his direction had made what was not a true

copy of the original documents then and there produced

and exhibited to the jury; and of course the jury must

have known that the rights of the defendant corporation

were to be measured by the original documents which
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its cashier had signed, and not by some document pur-

porting to be a copy prepared by the clerk of the plain-

tiff.

This last point we concede to be one tor judicial

determination; whereas the first point upon which we

rely goes to the power and jurisdiction of the Court.

And we respectfully submit that the defendant in error

is entitled, as of right, to a rehearing.

Respectfully submitted,

GOODFELLOW & EELLS,

Attorneys for Defendant in Error.

CERTIFICATE.

I do hereby certify that in my judgment the fore-

going petition for rehearing is well founded, and that

it is not interposed for delay.

W. S. GOODFELLOW,
Of Counsel for Petitioner.
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hi the United States District Court, in <ni<l for the District

of Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY!

(a Corporation),

Defendant

Petition for Writ of Error.

Alaska Commercial Company, the defendant in the

above-entitled cause, feeling himself aggrieved by the

verdict of the jury and the judgment entered on the 23d

day of April, 1902, comes now by the undersigned, its

attorneys, and petitions said Court for an order allow-

ing said defendant to prosecute a writ of error to the Hon-

orable United States Circuit Court of Appeals for the

Ninth Circuit, under and according to the laws of the

United States in that behalf made and provided; and

that also an order be made fixing the amount of security

which defendant shall give and furnish upon said writ

of error, and that upon the giving of such security all

further proceedings in this court be suspended and

stayed, until the termination of said writ of error by the

said Circuit Court of Appeals.

And your petitioner will ever pray,

June 6th, 1902.

CHAS. S. JOHNSON,
ALFRED J. DALY,

Attorneys for Defendants.
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now on file and of record in my office at Nome, in the

District of Alaska, and that the same is a true and per-

fect transcript of said original and of the whole thereof.

Witness my hand and the seal of said Court, this 15th

day of July, A. I). 1902.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By H. C. Gordon,

Deputy.

[Endorsed]: No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., Defend-

ant. Certified Copy of Orders Settling Bill of Excep-

tions.

No. 85S. United States Circuit Court of Appeals for

the Ninth Circuit. Alaska Commercial Co. vs. A. Dinkel-

spiel. Certified Copy of Orders of U. S. District Court

Settling Bill of Exceptions. Filed July 31, 1902. F. D.

Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.



107c The Aliska Commercial Company

Done in open court this 14th day of July, 1902.

JAMES WICKERSHAM,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. SO. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co. (a Cor-

poration), Defendant. Bill of Exceptions. Filed in the

office of the clerk of the U. S. District Court, Alaska, Sec-

ond Division, at Nome, Alaska, May 13, 1902. H. G.

Steel. Clerk. By H. C. Gordon, Deputy Clerk. Filed in

the office of the clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, June 6, 1902. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. Filed in

the office of the clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, July 14, 1002. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. (Refiled

as per order of Court as of this day.)

United States District Court,
|

Wss.
District of Alaska, Second Division. J

I, George V. Borchsenius, clerk of the United States

District Court for the District of Alaska, Second Di-

vision, do hereby certify that I have compared the fore-

going copy with the original orders settling bill of ex-

ceptions in the action entitled A. Dinkelspiel, plaintiff,

vs. Alaska Commercial Co., a Corporation, defendant,
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Order Settling Bill of Exceptions and Ordering Same Refiied.

Be it further remembered, that the defendant pre-

sented the Court this 14th day of July, 1902, the bill of

exceptions in this action heretofore signed, settled aud

allowed by the undersigned Judge on the 6th day of

June, 1902, and moved in open court that said bill of ex-

ceptions as signed, settled and allowed be signed, settled

and allowed again and the same refiied, C. S. Hannum,

appearing for plaintiff;

And it appearing that the Honorable Arthur H. Noyes,

formerly the Judge of the United States District Court

for the District of Alaska, Second Division, and the

Judge who tried this action, is under such disabilities

as are mentioned in section 953 of the Revised Statutes

of the United States, as amended on the 5th day of June,

1900, and that said Honorable Arthur H. Noyes has been

removed from his office as such Judge, and for that rea-

son is unable to sign and settle said bill of exceptions;

And it further appearing that all the evidence and pro-

ceedings in said cause were taken down in stenographic

notes and the same has been reduced to typewriting, and

by means of which the undersigned Judge is able to de-

termine whether or not said bill of exceptions is a true

bill of exceptions, and the same having been considered

by the undersigned, said bill of exceptions is found to

be true and the same is hereby allowed aud settled and

signed by me as a true bill of exceptions of defendant in

the above-entitled action, and I hereby certify that the

said bill of exceptions is true.

It is further ordered that said bill of exceptions be re-

filed as of this day by the clerk.
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pearing as attorneys for plaintiff and Chas. S. Johnson

and A. J. Daly appearing- as attorneys for defendant, on

this 0th day of June, 1902, upon the motion and petition

of the defendant for the signing of its bill of exceptions

in said cause, and the time for signing said bill of excep-

tions having been duly extended by the order of the

Court, with the consent of the attorneys for the plaintiff

and defendant, and for the convenience of the plaintiff

and defendant, and for the Court's convenience also, until

and including this date

And it appearing that the facts stated in defendant's

petition and motion for signing the bill of exceptions in

this action are true, and that the Honorable Arthur H.

Noyes, having been the Judge who tried this action, is

under such disabilities as is mentioned in section 953 of

the Revised Statutes of the United States, as amended

on the 5th day of June, 1902, and it appearing for that

reason that said Honora'ble Arthur H. Noyes is unable

to settle said bill of exceptions, and owing to the fact

that all the evidence and proceedings in said cause were

taken down in stenographic notes, the undersigned Judge

is able to ascertain the said bill of exceptions is a true

bill of exceptions, the same being so found by me. Said

bill of exceptions of defendant's as hereinbefore set out

is hereby allowed, settled and certified as a true bill of

exceptions of defendant in the above-entitled action.

Done in open court this 6th day of June, 1902.

JAMES WICKERSHAM,
Judge of the United States District Court, in and for the

District of Alaska, Second Judicial Division.
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hereby allowed, settled, and certified as a true bill of

exceptions of defendant in the above-entitled action.

Done in open court this 6th day of June, 1902.

JAMES WTCKERSHAM,
Judge of the United States District Court, in and for the

District of Alaska, Second Judicial Division.

Service by receipt of a copy of the above foregoing bill

of exceptions accepted this —— day of May, 1902.

C. S. HANNUM,
Attorney for Plaintiff.

[Endorsed]: No. SO. In the United States District

Court, for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company,

a Corporation, Defendant. Bill of Exceptions. Filed in

the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, May 13, 1902. H. G.

Steel, Clerk. By Ii. C. Gordon, Deputy Clerk.

Filed in the office of the Clerk of the United States Dis-

trict Court Alaska, Second Division, at Nome, Alaska,

June 6, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.

[NOTE.— The following Orders Settling Bill of Excep-

tions, etc., having been filed since the record was printed,

are printed and inserted here at the request of counsel

for the plaintiff in error.]

Order Settling Bill of Exceptions.

This cause having been brought on regularly to be

heard before this Court, Milroy, Hannum & Milroy ap-
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In the District Court for the District of Alaska, Second

Division.

JENNIE M. NODINE,

,
Plaintiff and Respondent,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,

Defendants and Appellants.

Citation.

United States of America—ss.

To Jennie M. Nodine, and to Frank A. Steele, Her At-

torney :

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Judicial Circuit, to be holden at the city of Sao

Francisco, State of California, on Monday, the 9th day

of September, A. D. 1901, pursuant to a writ of error filed

in the clerk's office of the District Court for the District

of Alaska, Second Division, wherein Charles E. Hoxsie,

William M. Eddy and J. 0. Muther are appellants, and

Jennie M. Nodine is respondent, to show cause, if any

there be, why the judgment rendered against said

Charles E. Hoxsie , William M. Eddy and J. C. Muther,



2 Charles JJ. Hoxsie et al.

defendants, as in said writ of error mentioned, should not

ba corrected and reversed, and why speedy justice should

not be done to the parties in that behalf.

Witness, the Honorable ARTHUR H. NOYES, Judge

of the District Court for the District of Alaska, Second

Division, this 12th day of August, A. D. 1901.

ARTHUR H. NOYES,

Judge of the District Court for the District of Alaska,

Second Division.

United States of America,
v

SS.

District of Alaska.

Due service of the within citation is hereby acknowl-

edged in the District of Alaska, by receiving a copy there-

of, duly certified to as such by W. T. Hume, one of the

attorneys for the defendants and appellants.

Aug. 12th, 1901.

FRANK A. STEELE,

Attorney for Plaintiff and Respondent.

[Endorsed]: No. 45. In the District Court, District

of Alaska, Second Division. Jennie M. Nodine, Plaintiff

and Respondent, vs. Charles E. Hoxsie, William M. Eddy

and J. C. Muther, Defendants and Appellants. Citation.

Filed in the Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

August 12, 1901. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.



vs. Jennie M. Nodinc.

In the District Court for the District of Alaska, Second

Division.

JENNIE M. NODINE,

Plaintiff and Defendant in Error,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,

Defendants and Plaintiffs in Error.

Writ of Error.

The President of the United States, to the Honorable

ARTHUR H. NOYES, Judge cf the District Court

for the District of Alaska, Second Division, Greet-

ing:

Because of the record and proceedings, as also of the

rendition of the judgment on a plea which is in the said

District Court for the District of Alaska, Second Div-

ision, before you, between Jennie M. Nodine, plaintiff,

and Charles E. Hoxsie, William M. Eddy and J. C. Muth-

er, defendants, a manifest error hath happened to the

great damage of the said Charles E. Hoxsie, William M.

Eddy, and J. C. Muther, plaintiffs ^n error, as by their

petition, assignment of errors, and bill of exceptions ap-

pears :

We, willing that error, if any hath happened, should be

duly corrected and full and speedy justice done to the

parties in that behalf, do command you, if judgment be
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therein given, that then, under your seal, distinctly and

openly, you send the record and proceedings aforesaid

with all things concerning the same, to the United States

Circuit Court of Appeals for the Ninth Judicial District,

together with this! writ, so that you have the same at San

Francisco, in the State of California, on the 9th day of

September, A. D. 1901, being the second Monday in

September, 1901, at the said court to be then and there

held; that the record and proceedings aforesaid being in-

spected, the said United States Circuit Court of Appeals

for the Ninth Judicial Circuit may cause further to be

done therein to correct that error what of right and ac-

cording to the laws and customs of the United States

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 12th day of August, A. D. 1901.

Witness my hand and the seal of the District Court for

the District of Alaska, Second Division.

[Seal] H. G. STEEL,

Clerk of the District Court for the District of Alaska,

Second Division.

It is hereby ordered that the above writ be allowed.

ARTHUR H. NOYES,

Judge of the District Court, for the District of Alaska,

Second Division.

[Endorsed] : No. 45. In the District Court, District of

Alaska, Second Division. Jennie M. Nodine, Plaintiff

and Defendant in Error, vs. Charles E. Hoxsie et al., De-
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fendants' and Plaintiffs in Error. Writ of Error. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska, August

12, 1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.

In the District Court of the United States for the District o/

Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
Defendants.

Complaint.

The plaintiff, for cause of action against the defend-

ants, alleges:

That on the 28th day of February, A. D. 1900, and for

a long time prior thereto, the plaintiff was in the quiet

and peaceable posession and actual occupation of all

that certain lot, piece or parcel of land, situate, lying and

being in Nome, in the District of Alaska, and more par-

ticularly described as follows, to wit:

Being a certain lot having a frontage of twenty-five

feet in width upon the north side of Front street in

Nome, Alaska, and extending northward twenty-five feet

in width about one hundred and fifty feet, and lying im-

mediately west of the building known as the "Dexter
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Saloon" building, and immediately east of the lot and

premises upon which the city hall of Nome, Alaska, stood

on the 28th day of February, 1900.

That the said premises were unsurveyed public lands

of the United States and wholly unoccupied by any per-

son save and except the plaintiff.

That the plaintiff has at all times mentioned herein

been entitled to the possession of the same and the whole

thereof against every person save and except the United

States of America.

That the said plaintiff was, on the said 28th day oi

February, 1900, residing upon said premises and engaged

in conducting and carrying on a lodging-house thereon,

and had so resided upon said premises and conducted

said lodging-house since or about the 20th day of July,

1899.

That while the plaintiff was so in possession of th*

said premises, and entitled to the possession of the same,

and the lodging-house situated thereon, the defendants,

on the 28th day of February, A. D. 1900, in Nome, in the

District of Alaska, entered upon said premises and into

the said lodging-house so occupied by and in the posses-

sion of the plaintiff, and seized the person of the plaintiff

and dragged her out of her house, and caused her to be

imprisoned and restrained of her liberty, and while so

imprisoned and restrained of her liberty the said de-

fendants, willfully and maliciously intending to injure

the plaintiff, unlawfully and without any right or author-

ity Whatsoever, tore down and totally destroyed the

plaintiff's said lodging-house, and took and carried it

away, and converted and disposed of the same to their
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own use and benefit, and took forcible possession of said

premises upon which said lodging-house building was

standing, and ever since said 28th day of February, 1900,

have and still do retain the plaintiff's said lodging-house

and the premises upon which the same was standing,

and wholly destroyed plaintiff's means of carrying on

her said business, and wholly deprived the plaintiff of

the use and enjoyment of said premises, to the plaintiff's

damage in the sum of ten thousand dollars.

Plaintiff further alleges:

That while the plaintiff was so imprisoned and restrain-

ed of her liberty as above set forth, the said defendants

with force and arms and against the will and protest of

plaintiff, removed from said lodging-house and the prem-

ises upon which the same was standing, all of the person-

al property, consisting of beds, bedding, clothing, bunks,

stoves, wearing apparel, cooking utensils, groceries and

provisions, the property of the plaintiff, and threw th«

same into the public highway of Nome, Alaska, and left

the same in said public highway, a large quantity of

which became lost and damaged, to plaintiff's damage in

the sum of two thousand five hundred (2,500) dollars.

Plaintiff further alleges:

That by reason of the unlawful entry upon said above-

described premises, as above set forth, and the tearing

down and destroying the lodging-house, as above set

forth, the plaintiff was deprived of her means of carrying

on her said business of keeping lodgers and making a

livelihood, and was dispossessed of her said lot, which

was taken possession of and sold by the defendant Hox-
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sie, and the same became wholly lost to plaintiff to her

damage in the sum of fifteen thousand (15,000) dollars.

Wherefore, plaintiff demands judgment against the

defendants, jointly and severally, in the sum of twenty-

seven thousand five hundred (27,500) dollars, and costs

and disbursements of this action. '

^

MILROY, HANNUM &4 MILROY,

United States of America, 1
vss.

District of Alaska. J

I, Jennie M. Nodine, being first duly sworn, depose and

say: That I am the plaintiff in the above-entitled ac-

tion; that I have heard read the foregoing complaint, and

that the same is true as I verily believe.

JENNIE M. NODINE.

Subscribed and sworn to before me this 6th day of

August, A. D. 1900.

[Seal] C. M. THULAND,

Notary Public in and for the District of Alaska.

[Endorsed]
: Original. No. 45. In the District Court

of the United States, for the District of Alaska, Division

No. 2. Jennie M. Nodine, Plaintiff, vs. Charles Hoxsie

et al., Defendants. Complaint. Filed in the United

States District Court, District .of Alaska, Second Divi-

sion. August 8, 1900. Geo. V. Borchsenius, Clerk. F.

T. Merritt, Deputy.
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In the United States District Court for the District of Alaska,

Second Division.

JENNIE M. NODINE,
Plaintiff,

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
Defendants.

Answer of J. C. Muther.

The defendant J. C. Muther answers on his own be-

half the complaint of plaintiff herein and alleges:

First.—That the defendant. J. C. Muther, has no

knowledge, information or belief sufficient to enable

him to answer the allegation in said complaint contained

that, "That on the 28th day of February, A. D. 1900, and

for a long time prior thereto, the plaintiff was in the

quiet and peaceable possession and actual occupation of

all that certain lot, piece or parcel of land situate, lying

and being in Nome, in the District of Alaska, and more

particularly described as follows, to wit: Being a certain

lot having a frontage of twenty-five feet in width upon

the north side of Front street in Nome, Alaska, and ex-

tending northward twenty-five feet in width about one

hundred and fifty feet, and lying immediately west of

the building known as the Dexter Saloon building, and

immediately east of the lot and premises upon which
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the city hall of Nome, Alaska, stood on the 28th day of

February, 1900," 1 and therefore he denies the same.

Second.—That defendant, J. C. Muther, has no knowl-

edge, information or belief sufficient to enable him to

\answer the allegations in said complaint contained that,

•'That the said premises were unsurveyed public lands of

the United States and wholly unoccupied by any person

save and except the plaintiff,'' and therefore he denies

the same.

Third.—That the defendant, J. C. Mather, has no

knowledge, information or belief sufficient to enable him

to answer the allegation in said complaint contained

that, "That the plaintiff has at all times mentioned here-

in been entitled to the possession of the same and the

whole thereof, against every person save and except the

United States of America," and therefore he denies the

same.

Fourth.—That the defendant, J. C Muther, has no

knowledge, information or belief sufficient to enable him

to answer the allegation in said complaint contained

that, "That the said plaintiff was on said 28th day of

February, 1900, residing upon said premises and engaged

in conducting and carrying on a lodging-house thereon,

and had so resided upon said premises and conducted

said lodging-house since on or about the 20th day of July,

1899," and therefore he denies the same.

Fifth.—Defendant, J. G. Muther, denies that on the

2Sth day of February, A. D. 1900, or at any time in Nome,

in the District of Alaska or elsewhere, he entered upon

the premises described in said complaint, or into the

lodging-house mentioned in the said complaint, or en-
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tered upon said premises or into said lodging-house; and

denies that he seized the person of the plaintiff, and

denies that he dragged her out of her house or dragged

her at all, and denies that he caused her to be imprisoned

and denies thait he restrained her of her liberty, and

denies that he willfully and maliciously and unlawfully

and without any right or authority whatsoever, or will-

fully or maliciously or unlawfully or without any right

or authority whatsoever, or at all, tore down and totally

destroyed the plaintiffs said lodging-house, and took and

carried it away and converted and disposed of it to his

own use and benefit, or tore down or totally destroyed

the plaintiff's said lodging-house, or any part of same,

or took or carried it away, or converted or disposed of

the same to his own use and benefit, or to any other use

or benefit; and denies that he took forcible possession or

possession at all of said premises upon which said lodg-

ing-house building was standing, or any premises belong-

ing to plaintiff; and denies that ever since said 28th day

of February, 1900, or any time he has and sitiill does re-

tain the plaintiffs said lodging-house and the premises

upon which the same was standing or has or still does

retain plaintiff's said lodging-house or the premises upon

which the same was standing, or any property or prem-

ises belonging to said plaintiff, and denies that he wholly

destroyed plaintiff's means of carrying on her said busi-

ness, or interfered with plaintiff a,t all in the means of

her carrying on said business or any business; and denies

that he wholly deprived or deprived the plaintiff at all

of the use and enjoyment of said premises or the use or

enjoyment of said premises or any premises belonging
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to plaintiff, to the plaintiff's damage in the sum of ten

thousand dollars, or damaged plaintiff at all.

Sixth.—Defendant, J. C. Muther, denies that at any

time with force and arms and against the will and pro-

test of plaintiff, or with force or arms or against the will

or protest of plaintiff or any other person, or at all, he

removed from said lodging-house and the premises upon

which the same were standing, or from said lodging-

house or the premises upon which the same were stand-

ing, or from any other place, all or any of the personal

property or any other property of the plaintiff, such as

beds, bedding, clothing, bunks, stoves, wearing apparel,

cooking utensils, groceries, or provisions; and denies

that he threw the same or any other property of the

plaintiff into the public highway of Nome, Alaska, or

any other place to the plaintiff's damage in the sum of

two thousand five hundred dollars or damaged plaintiff

vat all.

Seventh.—Defendant, J. C. Muther, denies that in any

way, form, shape or manner he deprived plaintiff of the

means of carrying on the business of keeping lodgers,

or making a livelihood, or keeping lodgers, or making

a livelihood, or interfered with her at all or with her

lodging-house, or with her premises to her damage in

the sum of fifteen thousand dollars, or that he damaged

plaintiff at all.

And in further answer to the complaint of plaintiff

herein, defendant J. O. Muther avers and alleges that on

said 28th day of February, A. D. 1900, he purchased at

a sale by public auction to the highest bidder, at Nome,

Alaska, from one W. M. Eddy, certain articles of mer-
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chandise, to wit, a tent, framework and some lumber,

purporting- to have been the property of one Jennie

Nodine.

Wherefore, defendant, J. 0. Muther, prays that plain-

tiff herein take nothing against him in this, her alleged

cause of action, and that he be hence dismissed with

costs and disbursements.
i

J. C. MUTHER,
In p. p.

United States of America,
j

> ss

District of Alaska. J

J. C. Muther, being first duly sworn, deposes and says:

I am one of the defendants in the above-entitled action;

that I have read the foregoing answer and that the same

is true.
'

J. C. MUTHER.

Subscribed and sworn to before me this 15th day of

September, A. D. 1900.

[Seal] CHARLES S. ROSENER,

Notary Public in and for the District of Alaska.

[Endorsed] : United States District Court, District of

Alaska, Second Division. Jennie M. Nodine, vs. Charles

Hoxsie, William M. Eddy, and J. C. Muther. Answer.

Service of a copy of the within answer is hereby admitted

this 15th day of September, A. D. 1900. Milroy, Han-

num & Milroy, Attorneys for Plaintiff.

Filed in the United States District Court, District of

Alaska, Second Division. September 15, 1900. Geo.

V. Borchsenius, Clerk. John T. Reed, Deputy.
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In the District Court for the District of Alaska, Second

Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM M.(

EDDY and J. C. MUTHER,
Defendants.

Answer of Charles E. Hoxsie.

Now, at this time, comes the defendant, Charles E.

Hoxsie, and for answer to the complaint of the plaintiff

filed herein:

I.

Denies that on the 28th day of February, A. D. 1900,

or for a long- time prior thereto, or at any other time,

or ever, the plaintiff was in the quiet or peaceable or any

possession or actual occupation of all that certain lot,

piece or parcel of land situate, lying or being in Nome,

in the District of Alaska, described in the complaint

herein, or any portion thereof.

And denies that said lands and premises were unoccu-

pied, public lands of the United States at the time al-

leged in the said complaint.

II.

And denies that the plaintiff has at all or any of the

times mentioned in the complaint been entitled to the
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possession of the lands described therein, or any portion

thereof, against every person or a,ny person, save and ex-

cept the United States of America, or otherwise, or at

all.

And denies that the plaintiff on the 28th day of Febru-

ary, 1900, or at any other time or ever, was in possession

of the premises described in the complaint or entitled

to the possession of the same.

III.

And denies that the defendant, or either of them, ou

the 28th day of February, 1900, or at any other time or

ever, in Nome, in the District of Alaska, or elsewhere,

willfully or maliciously, intending to injure the plaintiff

or otherwise, unlawfully or without any right or author-

ity or otherwise, entered upon said premises or into the

lodging-house described in the complaint, or seized the

person of the plaintiff, or dragged her out of the said

house or caused her to be imprisoned, or restrained of

her liberty or unlawfully or without any authority or

right tore down or destroyed totally, or otherwise, plain-

tiff's lodging-house described in the said complaint, or

look or carried it away, or converted or disposed of the

same to their own use or benefit, or took forcible posses-

sion of said premises upon which said lodging-house

building was standing.

IV.

And denies that ever since said 28th day of February,

1900, or at any other time or ever, the defendants have

unlawfully or willfully or maliciously retained, or do re-

tain, rhe plaintiff's said lodging-house or the premises
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upon which the same was standing or otherwise, or

wholly or at all destroyed plaintiff's means of carrying

on her said business and

Denies that defendants, or either of them, wholly, or

at all, deprived the plaintiff from the use or enjoyment

of the premises described in the complaint, or any part

thereof, either to the plaintiff's damage in the sum of

ten thousand dollars or any other sum or amount what-

ever.

V.

And defendant denies that while the plaintiff was im-

prisoned or restrained of her liberty or at any other time,

or at all, the defendants, or either of them, with force or

arms, or against the will or protest of plaintiff, or other-

wise or at all, removed from said lodging-house or the

said premises upon which the same was standing, all or

any of the personal property, consisting of beds, bedding

or clothing or bunks, or stoves or wearing apparel, or

cooking utensils or groceries cr provisions, or otherwise,

or threw the same into the public highway of Nome, or

elsewhere.

Denies that a large quantity or any of said property

became lost or damaged to the plaintiff's damagje in the

sum of two thousand five hundred dollars, or anj other

sum or amount whatever.

And denies that by reason of the alleged entry upon

said premises described in said complaint, or otherwise,

or at all, or by any unlawful entry upon the premises

described in said complaint, or by the tearing down or

destroying of the lodging-house as alleged in the com-

plaint, or otherwise, the plaintiff was deprived of her
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means of carrying on tier business of keeping lodgers

and making a livelihood.

VI.

And denies that the plaintiff was dispossessed of her

lot or any portion thereof, and denies that the plaintiff

had any lot or was in possession of any lot. as described

in the complaint, or otherwise, and denies that the de-

fendant Hoxsie gold any lot belonging to the plaintiff,

or .any portion thereof, or took possession of (he same,

and denies that the plaintiff was damaged by reason of

any act of defendant Hoxsie, or either of the defendants

in the sum of fifteen hundred dollars, or any other sum

or amount whatever, as alleged in the complaint or

otherwise.

And said defendants, O. E. Hoxsie and William M.

Eddy, for further ami separate answer and defense, com-

plain and allege, that in the month of March, A. D. 1899,

the said defendant Charles E. Hoxsie went into posses-

sion of and improved that certain piece, parcel and tract

of land described as being one hundred feet in width

on the shore of Bering Sea and three hundred feet in

depth; that said premises at said date and for a long

time prior thereto were unoccupied, vacant public lands

of the United States; that at the time of said appropria-

tion the said Hoxsie marked the boundaries of the tract

so entered and appropriated by him in such manner as

to clearly describe the said tract so appropriated and

located, which said tract of land is bounded on the east

by a, tract of land located and appropriated by one

Stephen Ivanoff, bounded on the west, by a tract of land
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located and appropriated by ; that the said

Hoxsie, at the time of so marking said lot and appropri-

ating the same, entered into the actual use and occupa-

tion of the same, and placed thereon valuable improve-

ments and buildings, and has continued to use and oc-

cupy the said property continuously since said date; ex-

cepting that the said Hoxsie abandoned certain portions

of said tract and used and occupied only that portion

being one hundred feet in width by one hundred and

fifty feet in depth: that of the said tract of land and on

the front or shore line of said tract the said Hoxsie

abandoned to the use of the public a certain portion

thereof, which is now known and designated as Front

street; that prior to said abandonment the said tract of

land known as Front street, and while in the action, use

and occupation of the same, plaintiff herein surrepti-

tiously and without the knowledge or consent of said

defendant Hoxsie, entered upon said tract of land and

placed a tent thereon; that the said Hoxsie immediately

thereupon notified the said plaintiff of his right to the

said premises and of his use and occupation thereof, and

the said plaintiff knew the rights of the said Hoxsie to

said land and knew of his occupation and use of the

same.

That notwithstanding the right of said defendant,

Hoxsie, and the knowledge of said plaintiff that she was

a trespasser upon said premises, the said plaintiff refused

to move therefrom or vacate that portion of said prem-

ises on which she had set her tent; that at the time the

said plaintiff trespassed upon said ground there was no

Court or judicial officer having authority to act in the
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community now known as Nome City and then known

as Anvil City; that the said defendant IJoxsie was un-

aible to take any legal process or means to oust or eject

the said plaintiff from the said premises:

That thereafter the citizens of Anvil City assembled

together and by the unanimous vote of all citizens of

the community organized themselves and the said com-

munity as a municipal organization and adopted certain

by-laws and regulations; by said by-laws, rules and

regulations so adopted, created a municipal government

and organization for the purpose of protecting the lives

and property and rights of property within the limits

of the said municipality; that among other acts of the

said municipal organization the said community and

citizens of the community elected one Alonzo Kawson

as a municipal judge, and conferred upon him the power

of an arbitrator for the citizens of said municipality and

authorized him to act as such arbitrator and municipal

judge and to hold court and entertain complaints, and

hear and determine controversies between the citizens

of said community; and the said citizens of said com-

munity in public aud open mass meeting mutually agreed

with each other to submit to said municipal judge all

controversies arising between them concerning the

rights of possession of property known as town property

and lots, and to abide by his decisions and the process

of his said court.

That this defendant, Hoxsie, in compliance with said

understanding and agreement, so entered into by the

citizens of said municipality, filed his complaint with the

said municipal judge complaining of this plaintiff No-



20 Charles E. Horsie ct al.

dine, and submitting to the said municipal judge, as

aforesaid, his complaint against the said Jennie No-

dine, for trespass upon said lot aud asked to have the

matter arbitrated aud adjusted and decided; that the

said Jennie Nodine consented to said arbitration and

submitted her claims to the said property to the said

municipal judge, as said municipal judge and arbitrator,

and the said defendant Hoxsie and the said plaintiff

Jennie Nodine, presented to the said arbitrator and

municipal judge the evidence of witnesses concerning

the rights of possession to the said property; that the

said municipal judge, acting as hereinbefore stated,

feund and decided that the said defendant Hoxsie was

entitled to the possession of said premises, and that the

said Jennie Nodine was a trespasser thereon, and that

under the laws and regulations of the said municipal

organization adopted by said citizens that she should

vacate the said traict of land.

That the said citizens had authorized William M.

Eddy, the defendant herein, to act as the agent and

officer of said municipal court and to execute and en-

force the findings and judgments of said Court and of

said arbitrator. That the said municipal judge, acting

under the powers hereinbefore alleged, delivered to the

said William M. Eddy his findings in said matter of arbi-

tration, and informed and directed the said William M.

Eddy to eject the said plaintiff from the said premises;

that pursuant to said order the said plaintiff herein was

ejected from the possession of the said premises, and

not otherwise; that thereafter that portion of the said

lot so improved and occupied by the said defendant



vs. Jennie M. Nodine. 21

Hoxsie, which was occupied by the said Jennie Nodine
as aforesaid was appropriated by the public as a street,
and is now and ever since has been continuously used by
the public as a street, and is known as Front' street in
the town of Nome.

That the said William M. Eddy ousted and ejected
the said plaintiff herein from the said premises in con-
troversy, ais the officer of said municipal oourt, as afore-
said, and not otherwise; and in the execution of the or-
der of the said municipal judge, said William M. Eddy
used no more force than was necessary for the perform-
ance of his duties therein in the execution of said order,

and committed no violence against either the person or

the property of the plaintiff and did not arrest or re-

strain the said plaintiff of her liberty, or imprison her

at any time. '

Wherefore, the defendants pray that they be hence
dismissed, and for their costs and disbursements herein.

HUBBARD, BEEMAN & HUME,
Attorneys for Defendant.

District of Alaska. 1
y ss.

United States of America,
J

C. E. Hoxsie, being first duly sworn, says: That he is

one of the defendants herein, and has read the aibove

and foregoing answer, and knows the contents thereof;

that the same is true, as he verily believes.

C. E. HOXSIE.

Subscribed and sworn to before me this 19th day of

September, A. D. 1900.

[Seal] E. R. BEEMAN,
Notary Public, District of Alaska, U. S. A.
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[Endorsed] : No. 45. District Court, District of Alas-

ka, Second Division. Jennie M. Nodine, Plaintiff, vs.

Chas. E. Hoxsie, Defendant. Answer of Charles E.

TToxsie. Due service is hereby admitted of above an-

swer. Milroy, Hannum & Milroy. Filed in the United

States District Court, District of Alaska, Second Divi-

sion. September 21, 1900. Geo. V. Borchsenius, Clerk.

, Deputy.

In the District Court of the United States for the District

of Alaska, Second Division.

JENNIE M. NODINE, \

Plaintiff,

vs.

CHARLES HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
Defendants.

Demurrer to Separate Answer of J. C. Muther.

Comes now the above-named plaintiff and demurs to

the further answer and new matter of the defendant,

J. C. Muther, filed in the above-entitled action, upon the

ground that said further answer and new matter does

not constitute a defense or counterclaim.

MILROY, HANNUM & MILROY,

Plaintiff's Attorneys.
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United States of America,

District of Alaska

R. B. Milroy, being- first duly sworn, deposes and says:

That he isi one of the attorneys for plaintiff in the above-

entitled action; that he served a copy of the foregoing

demurrer to answer upon the defendant, J. C. Muther,

by delivering to and leaving with Mrs. J. C. Muther,

wife of the defendant J. C. Muther, at their place of

residence in Nome, in the District of Alaska, a true copy

of said demurrer, on the 20th day of September. A. D.

1900. R. B. MILROY.

Subscribed and sworn to before me this 21st day of

September, A. D. 1900.

[Seal] W. J. MILROY,

Notary Public in and for the District of Alaska.

In the District Court of the United States for the District

of Alaska, Second Division.

JENNIE M. NODINE,
i

Plaintiff \

vs. I

1

/

CHARLES E. IIOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
j

Defendants.

Demurrer to Separate Answer of C. E. Hoxsie and Wm. M.

Eddy.

Comes now the above-named plaintiff, by her attor-

neys, Milroy, Hannum & Milroy, and demurs to the
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further and separate answer and defense of the defend-

ants Charles E. Hoxsie and William M. Eddy as set

forth in their separate answer, upon the ground that

said further and separate answer and defense does not

constitute a defense or counterclaim.

MILROY, HANNUM & MILROY,

Plaintiff's Attorneys.

United States of America \

Vss.

District of Alaska. J

I, C. S. Hannum, one of plaintiff's attorneys, do here-

by certify that I have prepared the foregoing copy of

demurrer and have carefully compared the same with

the original thereof; that it is a correct transcript there-

from and of the whole thereof.

Dated the 3d day of October, 1900.

C. S. HANNUM.

[Endorsed] : No. 45. In the District Court of the

United States for the District of Alaska, Second Divi-

sion. Jennie M. Nodine, Plaintiff, vs. Charles E. Hoxsie,

William M. Eddy and J. C. Mather, Defendants. De-

murrer to the Further and Separate Answer and Defense

of Defendants, C. E. Hoxsie and Wm. M. Eddy. Filed

in the United States District Court, District of Alaska,

Second Division. October 3, 1900. Geo. V. Borcksenius,

Clerk. John T. Reed, Deputy.
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In the United States District Court, in and for the District

of Alaska, Second Division.

JENNIE M. NODINE, \

Plaintiff,
\

vs.

CHARLES HOXSIE, WILLIAM M.I

EDDY and J. C. MUTHER,
Defendants.

Amended Answer of J. C. Mnther.

Comes now the above-named defendant, J. C. Mnther,

and for his amended answer to the complaint of the

plaintiff herein, filed by leave of Court, said:

I.

Denies each and every allegation, matter and thing

contained in the said complaint, and each and every part

and paragraph thereof.

II.

And the said defendant, for a further and separate an-

swer, and as a partial defense, and in mitigation and

justification of the damages alleged by the said plaintiff,

in her said complaint alleges:

1. That in the month of March, A. D. 1899, the lot,

piece and parcel of land described in plaintiff's com-

plaint was unoccupied, unappropriated public lands be-

longing to the United States, and while the said lot,
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piece, and parcel of land was so unoccupied, unappro-

priated public lands the said defendant, Charles Hoxsie,

did, in the said month of March, A. D. 1899, enter upon
and into the peaceful and quiet possession of all of the

lot, piece, and parcel of land, described in plaintiff's com-

plaint, and he, the said defendant, Charles Hoxsie, was

at all of the times mentioned in said complaint entitled

to the peaceable, quiet possession, enjoyment, use and

occupation of the said lot, piece, and parcel of land

described in said complaint.

2. That prior to the 23d day of November, 1899, and

while the said defendant, Charles Hoxsie, was in the

quiet and peaceable possession and actual occupation

of all of the lot, piece and parcel of land described in

plaintiff's complaint, the said plaintiff without any

right or authority whatever, and without the knowl-

edge or consent of the defendant, Eoxsie, surreptitiously

and unlawfully entered and trespassed upon the said

lot, piece and parcel of land described in plaintiff's com-

plaint, and placed thereon a tent with a lumber founda-

tion.

3. That the said defendant Hoxsie immediately

thereafter notified the said plaintiff of his right to the

said lot, piece or parcel of land described in said com-

plaint, and of his right to the use, occupation, enjoyment

and possession thereof, and demanded of the said plain-

tiff that she immediately vacate and remove therefrom,

but she, the said plaintiff, notwithstanding the fact

that she knew that the said defendant Hoxsie was law-

fully entitled to the possession of the lot, piece and par-

cel of land described in said complaint, and to the use,
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occupation and enjoyment thereof, refused to vacate or

remove therefrom.

4. That thereafter the citizens of Anvil City, now
Nome, the place where the said piece, lot and parcel of

land is situated, assembled together, and bv a unani-

mous vote of all the citizens in the said community, or-

ganized themselves and the said community into and as

a municipal organization, and adopted certain by-laws

and regulations, and thereby created a municipal gov-

ernment and organization for the purpose of protecting

the lives and property and rights of property within the

limits of the said municipality; that among other acts

of the said municipal organization the said community

and citizens of the said municipal organization, elected

one Alonzo Eawson as the municipal judge thereof, and

conferred upon him the powers of an arbitrator and

judge for all of the citizens and residents of said munic-

ipality and authorized him to act as such arbitrator

and judge and as such to hold court and entertain com-

plaints and hear and determine controversies between

all of the citizens of said community; and the said citi-

zens of said community in public and open mass-meeting

mutually agreed with each other, to submit to the said

Alonzo Rawson as said arbitrator and municipal judge,

all controversies arising between them concerning the

rights of possession of property known as town prop-

erty and lots, and to abide by his decisions and the pro-

cess of his said court.

5. That the said plaintiff at the time the said com-

munity was organized into a municipal organization, and

at the time of the formation of the said government
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aforesaid, was a resident of the said community and as

such participated in the proceedings in the formation of

the said municipal organization and government, con-

sented thereto, and agreed to submit all controversies

touching any property she, the said plaintiff, might have

or claim in the said community to the decision and deter-

mination of the said arbitrator and municipal judge, and

abide thereby.

6. That on the 23d day of November, A. D. 1899, the

said defendant, Charles Hoxsie, in compliance with the

rules, by-laws and regulations of the said municipal or-

ganization, formed as aforesaid, and in compliance with

the agreement between himself and the other citizens

of the said municipality formed as aforesaid, filed his

complaint with the said Alonzo Rawson acting as said

municipal judge against the said plaintiff for trespass

upon the said piece, parcel and lot of land, described in

said complaint, and for the recovery of the possession

thereof, and for his costs in said action.

7. That on the 27th day of November, A. D. 1809,

the said Jennie Nodine, in compliance with the rules,

regulations and by-laws of the said municipal organiza-

tion formed as aforesaid, and in compliance with the

understanding and agreement of herself and the citi-

zens of said municipality to submit all controversies

touching the rights of property and to the possession of

town lots situated in the said town of Anvil City, now

Nome, Alasika, to the said Alonzo Kawson as the said

municipal judge thereof, filed with the said Alonzo

Rawson, as the said municipal judge, her answer to the

complaint of the said Charles Hoxsie, denying the alle-
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gallons contained in the said complaint and pleading as

an affirmative answer that she, the said Jennie Nodine,

was the owner and entitled to the possession of the said

lot, piece and parcel of land described in plaintiff's com-

plaint and in her said answer asked, prayed and de-

manded judgment from the said Alonzo Rawson as the

said municipal judge that she, the said Jennie Nodine,

be adjudged to be the owner of and entitled to the pos-

session of the said lot, piece and parcel of land described

in plaintiffs complaint, and that she have judgment for

her costs in said action. That thereafter, and on the

2Sth day of November, A. D. 1890, the said Charles

Hoxsie, pursuant to the regulations, by-laws and rules

of the said municipality formed as aforesaid, and in

compliance with the agreement of himself and other citi-

zens of the said municipality aforesaid, filed his reply to

the said new matter contained in the answer of the

said Jennie Nodine, the defendant in said action and the

plaintiff in this action; that thereafter such proceedings

were had and taken before the said Alonzo Rawson, act-

ing as the said municipal judge, that on thie 3d day of

January, A. D. 1900, the said action was called for trial

before the said Alonzo Rawson as said municipal judge;

whereupon the said Charles Hoxsie and the said Jennie

Nodine agreed that a jury might be called to try and de-

termine under the law as should be given them by the

said Alonzo Rawson, as said municipal judge, the right

to the possession of the said piece, parcel and lot of land

described in plaintiff's complaint; and thereupon the

jury was, on the said 3d day of January, A. D. 1900, se-

lected bv the said Charles Iloxsie and the said Jennie
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Nodine, to try and decide the right to the possession of

said property under the instructions of the said Alonzo
Rawson, as the said municipal judge; and thereafter

and on the said 3d day of January, 1900, the said jurv
returned and filed with the said Alonzo Rawson, acting
as said municipal judge, a verdict in favor of the said

Charles TToxsie and against the said Jennie Nodine, and
found that the said Charles Hoxsie was entitled to the
possession of the said piece, lot and parcel of land, de-

scribed in plaintiff's complaint, and that the same was
and had been unlawfully entered upon by the said Jen-
nie Nodine; and thereupon and pursuant to the agree-

ment made and entered into between the said Charles

TToxsie and the said Jennie Nodine and other citizens

of the said municipality formed as aforesaid, and pur-

suant to the rules, regulations and by-laws of the said

municipal organization, and pursuant to the agreement

and consent of the said Charles Hoxsie and the said Jen-

nie Nodine that the said Alonzo Rawson, as said munici-

pal judge, might award judgment upon the said verdict

rendered by the said jury for the possession of the said

piece, parcel and lot of land described in plaintiff's com-

plaint, and for the recovery of costs by the party to said

proceedings in whose favor a verdict and judgment was

rendered; and he, the said Alonzo Rawson, as the said

municipal judge and arbitrator aforesaid, did render and

give a judgment in favor of the said Charles Hoxsie and

against the said Jennie Nodine, for the recovery of the

possession of the said lot, piece, and parcel of land from

the said Jennie Nodine, and for the recovery of costs in

said proceeding.
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S. That on the 12th day of January, 1900, under and

pursuant to the rules and regulations of the said mu-
nicipal organization formed as aforesaid, and pursuant

to the agreement of the said Charles Hoxsie and the said

Jennie Xodine and other citizens of the said municipality

formed as aforesaid, that the said Alo-nao Rawson might

try and determine all controversies touching the right to

the possession of the said lot, piece and parcel of land

described in plaintiff's complaint, and all other property

situate within the municipality aforesaid, and enforce

his judgments in relation tihereto, he, the said Alonzo

Rawson did, as the municipal judge, issue and sign a

writ of restitution directed to William M. Eddy, who

had been chosen by the citizens of the said municipality

ais chief of police, and as an officer to enforce the judg-

ments and processes of the said Alonzo Eawson, as said

municipal judge, commanding and directing him, the

said William M. Eddy, one of the above-named defend-

ants, to eject the said Jennie Nodine, the plaintiff here-

in, from the said lot, piece and parcel of land described

in plaintiff's complaint, and restore the said Charles

Hoxsie to the possession thereof, and to levy upon the

goods and chattels of the said Jennie Nodine, and make

the costs which had been taxed against her in the said

judgment; that under and pursuant to the said writ of

restitution and order of the said Alonzo Rawson, and not

otherwise, the said Jennie Nodine was ejected from the

possession of the lot, piece and parcel of land described

in plaintiff's complaint, and the said William M. Eddy,

acting under said writ, and not otherwise, levied upon

and seized one large tent and lumber foundation.
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9. That on the 23d day of February, A. D. 1900, under

and pursuant to the writ of restitution aforesaid, and

under and pursuant to a notice duly given thereof, the

said tent and lumber foundation was, by the said Will-

iam M. Eddy, acting- as the chief of police, sold at public

auction in the said town of Anvil Oity, now Nome, in

the District of Alaska, to satisfy the said judgment for

costs to the said J. 0. Muther for the sum of one hundred

and ninety-seven dollars and; fifty cents; he, the said de-

fendant, J. C. Muther, then and there being the highest

bidder therefor; that thereafter the said William M.

Eddy, acting as said chief of police for the municipality

aforesaid, and under and by virtue of the said writ of

restitution and order issued by the said Alonzo Raw-

son, acting as the said municipal judge, and not other-

wise, delivered to this defendant, J. C. Muther, at the

store building of the said defendant, J. C. Muther, in the

town of Nome, District of Alaska, the said tent and lum-

>ber foundation; whereupon the said defendant, J. C.

Muther, paid unto the said William M. Eddy, acting as

the said chief of police, the said sum of one hundred and

nmety-seven dollars and! fifty cents; whereupon the said

William M. Eddy, acting as said chief of police, imme-

diately thereafter offered to pay to the said plaintiff,

Jennie M. Nodine, the balance remaining of the said

sum of one hundred and ninety-seven dollars and fifty

cents, after deducting the amount of said judgment for

costs and the accrued costs in making said sale; and he,

the said defendant, J. C. Muther, further alleges, that

acting under the belief that the said Jennie M. Nodine

had agreed with the said defendant, Charles FIoxsie, to
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submit the controversy concerning the said lot, piece and

parcel of land described in plaintiff's complaint to the

decision and determination of the said Alonzo Rawson,

acting as the said municipal judge, and to tiie said jury

aforesaid, and to abide thereby, and acting under the

belief that the said Jennie M. Nodine had agreed and

consented to the sale of tin 1 said tent and lumber foun-

dation, in good faith and without any fraud, malice or

oppression whatever towards the said defendant, Jennie

M. Nodine, purchased the said tent and lumber founda-

tion and received possession of the same from the said

William M. Eddy, acting as the said chief of police, at

the store building of the said defendant Muther, at the

said town of Nome, District of Alaska.

And the said defendant J. C. Mather, for a further

and separate answer and defense to the complaint of

plaintiff, herein alleges:

1. That immediately after he, the said defendant, J.

H. Muthor, had received from the said William M. Eddy,

acting as the said chief of police as aforesaid, as alleged

in the said second defense herein, at the store building

of the said defendant Muther at the place aforesaid,

the tent and lumber foundation mentioned and described

in the said second defense herein, he, the said defend-

ant, J. C. Muther, unconditionally offered to restore to

the said plaintiff, Jennie M. Nodine, the said tent and

lumber foundation, being all the property he, the said

defendant, received from the said William M. Eddy, as

aforesaid; and said defendant Muther has always been

ready and willing, and is now ready and willing, to re-

turn the said tent and lumber foundation to the said



34 Charles E. Hojrsic ei al.

plaintiff, Jennie M. No-dime, but she, the said plaintiff,

Jennie M. Nodine, refused and still refuses to receive the

possession thereof, or to accept the return thereof.

Wherefore, the said defendant, J. C. Mother, demands

judgment that the complaint of plaintiff herein as to

him be dismissed, and that the said plaintiff be estopped

from claiming any damages against the said defendant,

and that he have judgment for his costs herein.

JAMES E. FENTON,
Attorney for Defendant J. C. Muther.

United States of America,
ss.

District of Alaska.

I, J. C. Muther, being duly sworn, say I am one of the

defendants in the within-entitled action; that I have

read ttie foregoing amended answer, know the contents

thereof and the allegations therein are true, as T verily

believe.

J. C. MUTHER.

Subscribed and sworn to before me this 30th day of

March. 1901.

[Seal] JAMES E. FENTON,

Notary Public in and for the District of Alaska, Resid-

siding at Nome, Alaska.

United States of America, "1

Vss.
District of Alaska.

Due and legal service of the within-amended answer

is hereby acknowledged this 1st day of April, 1901.

MILROY, HANNUM & MILROY,

Attornevs for Plaintiff.
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[Endorsed]: No. 45. United States District Court

for the District of Alaska, Second Division. Jennie M.

Nodine, Plaintiff, vs. Chas. Hoxsie et al., Defendants.

Amended Answer of J. C. Mather. Filed in tbe United

States District Court of Alaska, Second Division. April

2, 1901. Geo. V. Borchsenius, Clerk. Harry C. Gordon,

Depnty.

In the District Court of the United Kt<it<s for the District of

lAlaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
Defendants.

Reply to Separate Answer and Defense of Charles E. Hoxsie

and William M. Eddy.

Comes now the above-named plaintiff, and for reply

to the further and separate answer and defense of the

defendants, Charles E. Hoxsie and William M. Eddy:

Denies any knowledge or information sufficient to form

a belief as to whether in the month of March, A. D. 1899,

or at any other time, or at all, said defendant, Charles E.

Hoxsie, went into the possession of or improved that cer-

tain piece or any piece or parcel of land described as

being one hundred feet in width on the shore of Bering

Sea, and three hundred feet in depth, or that said prem-

ises at said date or for a long time, or at any
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time prior thereto were unoccupied, vacant, public

lands of the United States, or that at the time of

said appropriation, or any appropriation, or pre-

tended appropriation by said Hoxsie, said Hoxsie

marked the boundaries of said tract or any tract so enter-

ed or apropriated or pretended to be appropriated by

him, the said Hoxsie, in such a manner as to clearly

describe said tract so appropriated, or pretended to be

appropriated or located, or in any manner whatsoever

marked the boundaries of said tract, or entered upon the

same or any part thereof, or that said tract of land was

bounded on the east by a tract of land located or appro-

priated by one Stephen Ivanoff, or bounded on the wesf

by a tract of land located or appropriated by
,

or that the said Hoxsie, at the time of so mark-

ing the said lot or any lot appropriating or pre-

tending to appropriate the same, went into the actual

use or occupation, or any use or occupation of the

same, or placed thereon valuable or any improvements

or buildings, or has continued to use or occupy the said

property, continuously or otherwise since said date; ex-

cepting that said Hoxsie abandoned certain portions of

said tract, or occupied only a portion being one hundred

feet in width by one hundred and fifty feet in depth, or

that of that said tract of land, or on the front or

shoreline of said last-described tract the said Hoxsie

abandoned to the use of the public a certain or any por-

tion thereof which is known or described as Front street,

or that prior to said abandonment said tract of land

known as Front street, or while in the actual use or oc-
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cupation of the same by the defendant Hoxsie, or any

other person, the plaintiff herein, surreptitiously or

otherwise, or without the knowledge or consent of the

defendant Hoxsie. entered upon said tract of land, or

placed a tent thereon, or that the said Hoxsie immediate-

ly thereon, or at any other time, notified the plaintiff of

his rights to said premises, or of his use or occupation

thereof, and that the said plaintiff knew of the rights of

said Hoxsie to said land, or knew of his occupation or

use of the same, and therefore denies the same, except

as hereinafter alleged. And the plaintiff further reply-

ing to the said first paragraph of the defendants' Hoxsie

and Eddy, answer and defense, allege that the said Hox-

sie never occupied, improved or inclosed the westerly

twenty-five feet of the premises claimed to have been

appropriated by him as set forth in said answer. That

in the month of July, 1899, and for a long time prior

thereto, one Barkel was in the actual, open, notorious.

quiet and peaceable possession and occupation of a cer-

tain piece or parcel of land situate in what was then

known as Anvil City, Alaska, and being a strip of land

twenty-five feet in width east and west by one hundred

and fifty feet in depth north and south, said tract of land

lying and being immediately east of that certain tract of

land upon which the city hall building, of Nome, Alaska,

formerly stood, and west of the Dexter Saloon building,

and extending from what is now the south line of Front

street, in Nome, Alaska, in a northerly direction one hun-

dred and fifty feet, having a frontage of twenty-five feet

along the said south line of said street and extending
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said twenty-five feet in width in a northerly direction

one hundred and fifty feet, being the westerly twenty-

five feet of the land claimed to have been located and

appropriated by defendant Hoxsie in his answer, and

that the defendant Hoxsie had full knowledge of the use

and occupation of said premises by the said Burkel; that

while said Burkel was so in the quiet and peaceable pos-

session and occupation of said premises, and in the

month of July, 1899, he sold and conveyed to this plain-

tiff, for a good and valuable consideration, all of his

rioht title and interest, in and to said above-described

premises, and surrendered to said plaintiff said premises;

that thereupon said' plaintiff entered into and upon said

premises and took possession of the same and erected a

lodging-house thereon, and from and after said date con-

dueled and carried on the business of keeping lodgers,

and remained in the quiet, peaceable and actual posses-

sion of said tract of land up to the 28th day of February,

1900, at which time the said defendants unlawfully and

with great force and violence entered upon said premises

and with force of arms ousted and ejected the plaintiff

therefrom; that at the time said plaintiff entered upon

said tract of land the said defendant Hoxsie was not in

possession of the same or in the use or occupation there-

of, and that no other person was in possession save and

except the said Burkel.

Denies that the said defendant Hoxsie, or the said

Eddy, or either of them, had any right to said property

claimed and occupied by plaintiff, or the possession of

the same, or any part thereof, or that the said plaintiff
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had any knowledge that the said defendant Hoxsie had

any claim to said property, or any part thereof, or that

the said plaintiff had any knowledge that she was a tres-

passer upon said premises or any part thereof; and de-

nies that at the time she entered upon said premises and

took possession of the same, or while in possession of the

same, conducting and carrying on her said business, that

there was no court or judicial officer having authority to

act in the community now known as Nome, then known

as Anvil City, or that the said defendant Hoxsie was

unable to take any legal process or means to oust or

eject plaintiff from said premises; and alleges that in the

month of August, 1899, and while the said plaintiff was

in possession of said premises and conducting and carry-

ing on a lodging-house thereon the United States District

Court for the District of Alaska convened in special ses-

sion at Nome in said District, and that the said defend-

ant Hoxsie was present in Nome, Alaska, at the time said

court so convened and had personal knowledge of the

fact that said plaintiff was in the possession of said tract,

and conducting and carrying on the said lodging-house

thereon, and knew that the said United States District

Court was in session; that the said Hoxsie then and

there had ample opportunity to bring an action in said

United States District Court for the District of Alaska,

to oust and eject the plaintiff therefrom and settle and

determine his right to said lot; all of which the said de-

fendant Hoxsie failed and neglected to do, but allowed

and permitted the said plaintiff to remain in possession

of said premises and the use and enjoyment thereof,
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without hindrance on his part and without any effort on

his part to cause the said plaintiff to be ejected therefrom

by a court of competent jurisdiction.

Denies that thereafter, or at any other time, the citi-

zens of Anvil City assembled together, or by a unami-

mous vote of all the citizens of the community, organized

themselves and the said community as a municipal or-

ganization or adopted certain or any by-laws or regula-

tions, or that by said by-laws, rules or regulations so

adopted, created a municipal government or organiza-

tion for the purpose of protecting the lives or property

or rights of property within the limit of said municipal-

ity, or that among other acts of said municipal organiza-

tion, said community or citizens of said community elec-

ted one Alonzo Rawson, a municipal judge, or con-

ferred upon him the power of an arbitrator for the citi-

zens of said municipality, or authorized him to act as

such arbitrator, or municipal judge, or to hold court or

to entertain complaints, or hear or determine contro-

versies between the citizens of said community, or that

the said citizens of said community in public and open

mass-meeting mutually agreed with each other to submit

to said municipal judge all or any controversies arising

between them concerning the rights of possession of

property known as town property or lots, or to abide

by his decision and the process of said Court, except as

hereinafter alleged.

And plaintiff alleges that a portion of the citizens of

the community then known as Anvil City assembled and

pretended to form or organize a municipal government,
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and pretended, among other things, to create the office

of municipal judge, and thereafter, at a pretended elec-

tion, it was claimed that one Alonzo Rawson was elec-

ted municipal judge, and that a portion of the citizens

of Nome pretended to confer upon him certain judicial

powers to hear and determine controversies between

residents concerning the rights of possession of property,

but denies that said citizens, or any of said citizens,

agreed in public mass-meeting, or at any other place, to

abide by the decision of said municipal judge, so pre-

tended to be elected by some1 of the citizens of Nome, or

otherwise; and plaintiff further alleges that, during all

the time mentioned in defendants' said answer, and dur-

ing the time that defendants allege that the said munic-

ipal government was organized and said Alonzo Rawson

elected municipal judge, she was a citizen of the United

States and a resident of Anvil City; and that, as such

resident and citizen of Anvil City, afterwards called

Nome by said pretended municipal organization, she did

not, as such citizen, or otherwise, participate or take any

part in said massi meeting and knew nothing whatever

concerning the same, and did not take any part therein

or participate in said municipal organization or in the

adoption of any by-laws, rules or regulations, and did not

authorize, empower or consent that said Alonzo Rawson,

pretending to act as said municipal judge, or otherwise,

to arbitrate, hear or determine any controversy between

this plaintiff and any other person or persons, and es-

pecially the defendants Hoxsie and Eddy, and did not

agree to submit any controversy arising betwer-n this
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plaintiff and said defendants Hoxsie and Eddy, or any

other person, to such municipal judge, or agree to abide

by the decision or process of said Court or said municipal

judge pretending to act as a Court; and alleges that prior

to such pretended organization of the municipal govern-

ment and the election of said Alonzo Rawson as such

municipal judge, or otherwise, she was in the quiet and

peaceable possession and the actual use and occupation

of said premises so purchased by her from said Burkel,

and was engaged in conducting and carrying on a lodg-

ing-house thereon, all of which the said defendants well

knew.

Denies5 that the defendant Hoxsie, in compliance with

said understanding or agreement, or any understanding

or agreement so entered into by the citizens of said mu-

nicipality filed his complaint with said municipal judge,

complaining of this plaintiff, and submitting to said mu-

nicipal judge his complaint against the said Nodine for

trespass upon said lot, or asked to have the matter ar-

bitrated or adjusted or decided, except that the said

defendant Hoxsie filed with said pretended municipal

court, and with the said Alonzo Rawson, pretending to

act as such municipal judge, a complaint, charging the

plaintiff, as she is informed and verily believes, with be-

ing guilty of forcible entry and detainer, and that the

said Alonzo Rawson, pretending to act as such munic-

ipal judge, and at the special instance and request of

the defendant Hoxsie, and for a consideration paid by

said Hoxsie to said Rawson, but without any authority

so to do, which was well known to the defendant Hoxsie,

issued a paper writing purporting to be a summons com-
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manding this plaintiff to be and appear before said mu-

nicipal judge at some time and place mentioned in said

summons, all of which said acts the said municipal judge

and the said defendant Hoxsie knew were illegal and

void, and that the said municipal judge was acting with-

out any authority and wholly without jurisdiction, all of

said acts being done by the said Rawson at the request

of said Hoxsie, for the purpose and with the intent of

removing said plaintiff from said premises, and depriving

her of the use of the same, and giving the same into the

possession of said Hoxsie for his personal gain and profit.

Denies that the said Jennie M. Nodine consented to

said arbitration or submitted her claim to the said prop-

erty to the said municipal judge or arbitrator, or other-

wise, or that the said defendant Hoxsie or the said plain-

tiff Nodine presented to the said arbitrator or municipal

judge the evidence of witnesses concerning the right of

possession of said property, or that the said municipal

judge, acting as alleged in said answer, or othewise,

found or decided that the defendant Hoxsie was entitled

to the possession of the said premises, or that the said

Jennie M. Nodine was a trespasser thereon, or that under
the rules or regulations of the said municipal organiza-

tion, at said citizens' meetings, she should vacate said

tract of land; except that the said Jennie M. Nodine, af-

ter being summoned as aforesaid, appeared before said

municipal judge and protested against his hearing or de-

termining said matter, and requested that said matter
might be continued until the arrival of the United States
District Court at Nome; that the said municipal judge,



44 Charles E. Hoxsie ct al.

acting at the request of said Hoxsie, and in the interests

of said Hoxsie, refused to allow said matter to be con-

tinued, but insisted upon hearing and determining the

same, and ordered and directed the said Jennie M. No-

ine to appear and present her case to said municipal

judge, or judgment would be entered against her by de-

fault; that at said time it was impossible, owing to the

means of communication and travel, to reach the Uni-

ted States District Court for the District of Alaska; or a

court of competent jurisdiction, to restrain and prevent

the said Alonzo Rawson so pretending to act as such mu-

nicipal judge at the instance and request of the said de-

fendant, Hoxsie, and knowing that, unless she did appear

in said court, the said Alonzo Rawson, pretending to act

as said municipal judge, would, at the request of said

Hoxsie, render a judgment against her, and, at the re-

quest of said Hoxsie, would issue a pretended writ of

restitution directed to said defendant Eddy pretending

to act as the executive officer of said Court, would force

the plaintiff to vacate said premises; that the said plain-

tiff, for the purpose of inducing said municipal judge to

withhold judgment until the rights to said property could

be adjudicated by a court of competent jurisdiction and

not otherwise, and under objections and protests, ap-

peared before said municipal judge and offered evidence

of and concerning her rights to said property; that the

said municipal judge, disregarding plaintiff's right to

said property, and in violation of her rights and wholly

disregarding the same, and at the instance and request

of said Hoxsie, and in consideration of money advanced
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by said Hoxsie, pretended to find and determine that the

said Hoxsie was entitled to the possession of the said

land; and 1 thereupon, at the request of said Hoxsie, ren-

dered a pretended judgment of guilty against this plain-

tiff, and thereafter, at the instance and request of said

Boxsie, issued a paper, writing, pretending it to be a

writ of restitution, which said paper writing was de-

livered to William M. Eddy, at the request of said Hox-

sie, pretending to act as1 chief of police, and that the said

Hoxsie then and there requested the said Eddy, pretend-

ing to act as chief of police, and aiding, assisting and

abetting the said Eddy, entered into the said premises so

in the quiet and peaceable occupation and enjoyment of

this plaintiff, and with great violence and force, ousted

and ejected the plaintiff therefrom, and against the pro-

test of said plaintiff, all of which the said Hoxsie knew

was illegal and void.

Denies that said citizens, or any citizens, or residents

of Nome had authorized or had any power, right or au-

thority to authorize William M. Eddy, the defendant

herein, to act as the agent or officer of the said municipal

court, or to execute or enforce the pretended findings or

judgments of said court or of said arbitrator, or that the

said municipal judge, acting under the powers alleged in

said answer delivered to said William M. Eddy, his find-

ings in said matter of arbitration, or informed or directed

the said William M. Eddy to eject the plaintiff from said

premises, except that after said pretended judgment was

so rendered and the said pretended writ of restitution

placed in the hands of said Eddy, at the request of said
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Hoxsie, the said William M. Eddy pretended to levy up-

on and sell the property of this plaintiff at public auc-

tion and that prior to said levying upon and selling said

property the said plaintiff protested against the sale of

the same by the said Eddy pretending to act as such chief

of police, and notified the said Eddy that the said Court

had no legal existence or power or authority to render

such judgment or enforce the same, and that said chief

of police had no right or authority to levy upon or sell

the property of said plaintiff or of any other person; that

the said William M. Eddy, disregarding the plaintiff's

rights to said property and in violation of law and at the

instance and request of the said Hoxsie, entered upon

said premises, and, with the aid and assistance of said

Hoxsie, ousted and ejected plaintiff therefrom, as in

plaintiff's said complaint more particularly set forth.

Denies that the said William M. Eddy ousted of

ejected the plaintiff herein from the said premises in

controversy as the officer of said pretended municipal

court as aforesaid, or not otherwise, or in the execution

of the said order of the said municipal judge, or that the

said William M. Eddy used no more force than was nec-

essary for the performance of his duties therein in the

execution of said order, or committed no violence against

either the person or the property of the plaintiff, or did

not arrest or restrain the said plaintiff of her liberty or

imprison her at any time, and alleges that all of the

acts of said Eddy were illegal and void, all of which was

well known to the defendants, Hoxsie and Eddy.

Plaintiff further alleges that all of the. acts of the said
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Hoxsie in bringing an art inn before said Alonzo Rawson

pretending to act as municipal judge for the municipal-

ity of Nome, and securing a judgment of said protended

Court and causing a pretended writ of execution or res-

titution to issue therefrom and placed in the hands of

William M. Eddy, pretending to act as' chief of police of

Nome, and causing the said Eddy, aided, abetted and

assisted by the said Hoxsie, to forcibly remove the said

plaintiff from the said premises, as set forth in her reply

was done and procured by the said Hoxsie with the full

knowledge that all of said acts of said Alonzo Rawson,

pretending to act as said municipal judge, and the said

acts of the said William M. Eddy, pretending to act as

chief of police, were illegal and void; and that the said

Rawson and the said Eddy were acting wholly and en-

tirely without warrant or authority of law and that the

said Hoxsie caused all of the said acts aforesaid to be

done for the sole and only purpose of removing said

plaintiff from the possession of said premises and depriv-

ing her of the use and benefit thereof; for the purpose of

placing himself in possession thereof for his own per-

sonal gain, benefit and profit.

Wherefore, plaintiff demands judgment as prayed for

in her complaint.

MILROY, HANNUM & MILROY,

Plaintiff's Attorneys.
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ss.

I, Jennie Nodine, being first duly sworn, depose and

say': That I am the plaintiff in the above-entitled action,

and that the foregoing reply is true as I verily believe.

JENNIE M. NODINE.

Subscribed and sworn to before me this 13th day of

December, 1900.

[Seal] E. E. CUNNINGHAM,

Notary Public for the District of Alaska.

United States of America, \ gg

District of Alaska. J

Due service of the within reply is hereby accepted in

the District of Alaska, this > day of December, 1900,

by receiving a copy thereof, duly certified to as such by

C, S. Hannum, one of the attorneys for plaintiff.

Attorney for .

[Endorsed] : Original. No. 45. In the District Court

of the United States, for the District of Alaska, Second

Division. Jennie M. Nodine, Plaintiff, vs. Charles E.

Hoxsie, William M. Eddy, and J. C. Muther, Defendants.

Reply to Separate Answer and Defense of Charles E.

Hoxsie and William M. Eddy. Filed in the United

States District Court, District of Alaska, Second Di-

vision. December 14, 1900. Geo. V. Borchsenius, Clerk.

John T. Reed, Deputy.
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In the District Court, of the United States, for the Dis-

triet of Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM!

M. EDDY and J. C. MUTHER,
Defendants.

Plaintiff's Reply to Amended Answer of J. C. Muther.

Comes, now, the above-named plaintiff, Jennie M. No-

dine, and for reply to the first, further and separate an-

swer and partial defense and in mitigation and justifica-

tion, as set forth in the amended answer of J. C. Muther:

Denies each and every allegation, matter and thing

contained in said further and separate answer and par-

tial defense and justification, and each and every part

and paragraph thereof, except as hereinafter alleged.

And likewise the said plaintiff denies each and every

allegation, matter and thing contained in the second,

further and separate defense of the said J. C. Muther as

set forth in his amended answer.

Plaintiff, for a further reply to the answer of the de-

fendant Muther:

Alleges that she is informed and verily believes, and

upon her information and belief alleges, that a portion

of the citizens of the community known as Anvil City
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assembled and pretended to form or organize a municipal

government, and pretended, among other things, to cre-

ate the office of municipal judge, and, thereafter, at a

pretended election, it was claimed that one Alonzo Raw

son was elected municipal judge, and that a portion of

the citizens of Nome pretended to confer upon him cer-

tain judicial powers to hear and determine controversies

between residents concerning the rights of possession of

property; but

Denies that said citizens, or any of said citizens,

agreed, in public mass-meeting, or at any other place, to

abide by the decisions of said municipal judge so pre-

tended to be elected by some of the citizens of Nome, or

otherwise.

And plaintiff further alleges, that during all the time

mentioned in defendant's said answer, and during the

time that the defendants allege that the said municipal

government was organized and the said Alonzo Rawson

was elected municipal judge, she was a citizen of the

United States and a resident of said Anvil City, and that

as such resident of Anvil City, afterwards called Nome

by said pretended municipal organization, she did not,

as such citizen and resident, or otherwise, participate or

take part in said mass-meeting and knewi nothing what-

ever concerning the same, and did not take any part

therein or participate in said municipal organization or

in the adoption of any by-laws, rules or regulations, and

did not authorize, empower or consent that said Alonzo

Rawson, pretending to act as said municipal judge, or

otherwise, to arbitrate or determine any controversies
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between this plaintiff and any other person or persons,

and especially the defendants Hoxsie or Eddy, or J. C.

Muther, and did not agree to submit any controversy

arising between this plaintiff and the said defendants

Hoxsie, Eddy or Muther, or any otber person or persons,

to said municipal judge, or agree to abide by the decision

or process of said Court or said municipal judge pre-

tending to act as said Court; and

Alleges that, prior to any such pretended organiza-

tion of the municipal government and the election of said

Alonzo Rawson, as said municipal judge, or otherwise,

she was in the quiet and peaceable possession and actual

use and occupation of the premises mentioned in said

defendant's answer, and engaged in conducting and car-

rying on the lodging-house thereon, all of which the said

defendant Muther well knew.

The said plaintiff further alleges that after being sum-

moned to appear before said municipal judge she ap-

peared before said judge and protested against his hear-

ing or determining said matter, and requested that said

matter might be continued until the arrival of the United

States District Court at Nome; and

Alleges that the said municipal judge, acting at the

request of the said Hoxsie and in the interests of said

Hoxsie, refused to allow said matter to be continued, but

insisted upon hearing and determining the same and

ordered and directed the said plaintiff to appear and

present her case to said municipal judge or judgment

would be rendered against her by default; and

Alleges that at said time it was impossible, owing to
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the means of communication and travel, to reach the

United States District Court, for the District of Alaska,

or a court of competent jurisdiction to restrain and pre-

vent the said Alonzo Rawson, so pretending to act as

said municipal judge, at the instance and request of said

Hoxsie, and knowing that unless she did appear in said

court the said Alonzo Rawson, pretending to act as

said municipal judge, would, at the request of said Hox-

sie, render a judgment against her and would issue a

pretended writ of restitution directed to the defendant

Eddy, pretending to act as the executive officer of said

court, and would force the plaintiff to vacate said prem-

ises, and that the said plaintiff, for the purpose of induc-

ing said municipal judge to withhold judgment until

the rights to said property could be adjudicated by a

Court of competent jurisdiction and not otherwise, and

under objections and protests, appeared before said mu-

nicipal judge, and not otherwise; that the said municipal

judge, disregarding plaintiff's rights to said property and

in violation of her rights and wholly disregarding the

same, and at the instance and request of said Hoxsie, and

in consideration of money advanced by said Hoxsie, pre-

tended to iind and determine that the said Hoxsie was

entitled to the possession of the land, and thereupon, at

the request of said Hoxsie, rendered a pretended judg-

ment of guilty against this plaintiff; and, thereafter; at

the instance and request of said Hoxsie, issued a paper

writing pretending to be a writ of restitution, which said

paperr was delivered to William M. Eddy, at the request

of said Hoxsie, pretending to act as chief of police, and
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that the said Hoxsie then and there requested the said

Eddy, pretending to act as said chief of police and aid-

ing and assisting and abetting the said Eddy to levy

upon and sell the property of this plaintiff, at public auc-

tion, and that prior to the time of selling said property,

the said plaintiff protested against the sale of the same

by said Eddy, pretending to act as such chief of police;

that said Eddy, pretending to act as said chief of police,

made a pretended sale to the said J. C. Muther of the

lodging-house described in plaintiff's complaint, and the

said J. 0. Muther pretended to purchase said lodging-

house at said pretended sale, and, after purchasing the

same, aided, assisted, and abetted the said Eddy and the

said Hoxsie in tearing the same to pieces and removing

the same from the premises occupied by the plaintiff.

Plaintiff further alleges that all of the acts of the said

Hoxsie in bringing the said action before the said Alonzo

Rawson, pretending to act as said municipal judge of

Nome, and securing a pretended judgment of said pre-

tended Court, and causing a pretended writ of execution

pi* restitution to issue therefrom and placed in the hands

of William M. Eddy, and causing said Eddj to make a

pretended sale of said property to the defendant Muther,

was done and performed by the said defendants, Hoxsie,

Eddy and Muther, with the full knowledge that all of

said acts of the said Alonzo Rawson and the said Will-

iam M. Eddy and Charles Hoxsie and J. C. Muther were

wholly and entirely illegal, void, and without warrant or

authority of law, and were done for the purpose of re-

moving the plaintiff from the possession of the premises,
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and depriving her of the use and benefit thereof, and

that the said Muther in purchasing said property at said

pretended sale, purchased the same with the purpose and

intent of depriving the plaintiff thereof; that he re-

ceived the same from the said Eddy and converted the

same to his own use.

Wherefore, plaintiff demands judgment as prayed for

in her complaint.

United States of America").
I S!

District of Alaska. 1

I, Jennie M. Nodine, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled ac-

tion, and that the foregoing reply to the amended answer

of J. C. Muther is true, as I verily believe.

JENNIE M. NODINE.

Subscribed and sworn to before me this 11th day of

May, 1901.

[Seal] E. E. CUNNINGHAM,
Notary Public, for the District of Alaska.

United States of America,'!

District of Alaska. J

Due service of the within reply to the amended answer

of J. C. Muther is hereby accepted in the District of Alas-

ka, this day of May, 1901, by receiving a copy there-

of, duly certified to as such by C. S. Hannum, one of the

attorneys for plaintiff.

JAMES E. FENTON,
Attorney for Defendant, J. C. Muther.
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[Endorsed] : Original. No. 45. In the District Court

of the United States, for the District of Alaska, Second

Division. Jennie M. Nodine, Plaintiff, vs. Charles E.

Hoxsie, Wm. M. Eddy, and J. C. Muther, Defendants.

Plaintiff's Reply to the Amended Answer of J. C. Muth-

er. Filed in the United States District Court, District of

Alaska, Second Division. June 1, 1901. Geo. V. Borch-

senius, Clerk. By H. C. Gordon, Deputy.

/// the United Slates District Court, for the District of

Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHAS. E. HOXSIE, WM. M. EDDY
'

and J. C. MUTHER,
Defendants.

Judgment.

Be it remembered, that on the third (3d) day of June,

A. D. 1901, the above-entitled cause came on regularly

to be heard before the Honorable Arthur H. Noyes,

Judge of the above-entitled court. Frank A. Steele,

Esq., appeared on behalf of the plaintiff, Jennie M. No-

dine, James E. Fenton, Esq., and W. T. Hume, Esq., ap-

peared on behalf of the above-named defendants, and

each of them.

And the several parties appeared in person as well as

by their several counsel aforesaid.
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A jury of twelve persons was regularly impaneled and

sworn to try the said action between the plaintiff and the

defendants.

Witnesses, on the part of the plaintiff and on the part

of the several defendants were duly and regularly sworn

and examined for and on behalf of the several parties.

After hearing the evidence and the arguments of coun-

sel, and the jury having been duly instructed by the

Court, and the jury having retired to consider of their

verdict, and subsequently having returned into court,

and having been called, and having answered severally

to their names, say that they find and return a verdict

for the plaintiff, Jennie M. Nodine, and against the de-

fendants, Charles E. Hoxsie, Wm. M. Eddy and J. C.

Muther, and each of them, in the sum of five thousand

dollars ($5,000).

Wherefore, by virtue of the law and by reason of the

premises aforesaid, it is ordered, adjudged and decreed

by the Court that the said plaintiff, Jennie M. Nodine,

do have and recover of and from the said several de-

fendants, and each of them—namely, Charles E. Hoxsie,

Wm. M. Eddy and J. C. Muther— the sum of five thou-

sand dollars ($5:000) with interest thereon from this date

at the rate of eight per cent (8%) per annum until the

judgment aforesaid is paid, and that in addition there-

to she do have and recover of and from the several de-

fendants, and each of them, her costs and disbursements

incurred in this action, amounting to the sum of two

hundred three and 30-1.00 dollars, to be taxed by the

clerk of this Court, and upon such taxation to be en-

tered as a part of this judgment.
,
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Done in open court this 31st day of July, A. D. 1901.

ARTHUR H. NOYES,
Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed): No. 45. in the United States District

Court, District of Alaska, Second Division. Jennie U.
Nodine, Plaintiff, vs. Chas. E. Hoxsie, Wm. M. Eddy and
J. C. Mutln r, Defendants. Judgment on Verdict. Filed

iu the office of the clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. July

31, 1901. H. U. Steel, Clerk. By H. C. Gordon, Deputy
Clerk.

No. 45.

In the District Court of the United States for the District of

Alaska, Second Division.

JENNIE M. NODINE, \

Plaintiff,
j

CHALLES E. HOXSIE, WILLIAM M.

EDDY, J. 0. MUTHER,
Defendants.

Bill of Exceptions.

Be it further remembered that this cause, coming on

regularly for trial in the above-entitled court on the

4th day of June, A. D. 1901, before Honorable Arthur

H. Noyes, Judge of said Division of said Court, sitting

with a jury, plaintiff appearing with her counsel, Mr.

Frank A. Steele, and the defendants Hoxsie and Eddy

appearing by their counsel, Mr. W. T. Hume, and de-
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fendant Muther appearing by his counsel, Mr. James E.

Fentou; and a jury having been regularly called, exam-

ined and sworn to try the issues herein; thereupon ihe

following proceedings were had and taken in the above-

entitled cause, to wit:

JENNIE M. NODINE, the plaintiff, was called as a

witness on her own behalf, and having been duly sworn,

testified as follows:

"My name is Jennie M. Nodine. I am the plaintiff in

this action. I am very well acquainted with Mr. Hox-

sie, Mr. Eddy and Muther, the defendants. I came to

Nome about the 17th of July, 1899. After I arrived in

Nome I engaged in the lodging-house business. I es-

tablished my lodging-house where the Warwick Saloon

now is. At the time I came here to Nome I found four

men occupying and in possession of that property; Mr.

Runkle, Mr. Good, Mr. Hoffman and Mr. Burkle. These

four men were then claiming ownership of that property.

I bought it (the property) of those gentlemen; I paid

1194.00 for it. That purchase included one tent, a 10x12,

and quite a number of things that they did not care to

take out with them, and there was a couple of sacks of

coal, a few beans and some supplies in the house; it was

the lot, mostly, that I bought; they left that one tent

there, and one tent, I think, they took back with them

to Seattle; I made those purchases, I think, the 19th of

July, (1.899). I went into possession of that property on

the 19th of July (1899), and put up my tent there. I

continued in possession of that property until the 28th

day of February, 1900; subsequent to the 19th of July
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(Testimony of Jennie M. Nodine.)

(1899), I put up a tent or two small tents, and erected

a large tent, 26x20, on that property; I obtained that

tent at Sheep Camp; it cost me |125; I took the two

small tents up and laid them away; I was intending to

put them back there for outhouses as soon as the tundra

got dry; it was so wet you could go pretty near up to

your knees then, but I was intending to put up a tent in

the back part of the lot, but it was so wet there; I built

my lodging-house as follows: I put dowu a good floor

of matched timber, very heavy rafters; I think the walls

were about 7 feet high, with bunks, all made of nice

lumber, and a partition off to one side for a small room

to myself, and two doors. I completed my lodging-house

about the 15th of August (1899). I had 10 bunks in my

lodging-house; they were made strong along the wall,

made of canvas and timber, two bunks high. I had 54

blankets. I had 30 pairs of blankets. My blankets cost

various prices—18 and $10 to $15 a pair. I think T had

20 blankets that cost me $15 a pair. They were very

high at that time, some of them as high as $16. And

then I had 16 pillows at $2 apiece. My best blankets

were $15 a pair. I think there were twenty or more of

the double blankets—no, I think I had thirty of those.

1 know I had to make good beds. I could not state what

was the value of the 24 single blankets. I guess not less

than from $7 to $8. I had to give their prices at that

time, as everything was very dear here then."

Whereupon the defendant Muther, by his counsel,

James F.. Fenton, objected to this testimony on the

oround that it did not tend in any way to bind the said
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(Testimony of Jennie M. Nodine.)

defendant Muther, under the pleadings in this case.

Whereupon the Court overruled the said objection.

Whereupon James E. Fenton, counsel for defendant,
then and there excepted to the said ruling, and the ex-

ception was then and there allowed. Whereupon the
said witness, Jennie M. Nodine, continued to testify, as

follows:

"I have forgotten now just the exact amount of lum-

ber that was used in building my lodging-house. I have
moved about so many times I have lost or mislaid the

bills. I have lost all my accounts and receipts, but Mr.

Dam said he would make an estimate of about the

amount; of course, not being a carpenter, I do not know,

and I am a very poor judge of lumber; but I know I got

good lumber and a good deal of it; there was some of

the wall lumber matched lumber, and flooring, and I

forget what the timbers were, but I expect Mr. Dam will

be here to give the testimony of what lumber there was."

Whereupon the witness, Jennie M. Nodine, was handed

and shown a, paper, marked for identification, Plaintiff's

Exhibit No. 1, and asked if she knew what it was.

Whereupon the said witness, Jennie M. Nodine, contin-

ued to testify as follows:

"Well, really, with these glasses, I cannot tell you. I

had a memorandum made of the material that was put

into that tent, made by a carpeuter and builder, Mr.

Young, as near as I could explain it to him. Then he

made a memorandum, at my request, allowing a few

feet, of course, for extras either way, as near as he could
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make it, as near as he could get at it on paper. T sup-

pose that is the paper which lie made, but with these

glasses, I could not tell you whether it is or not.''

Whereupon the witness was then asked the following

question-

Q. Is that marie from measurement of the tent or

building?

Whereupon the said witness, in response to the said

question, testified as follows:

"Well, only just what I could explain to him. giving

him the sizes of everything, as near as T could do it. I

told him as near as I could come to it. I told him every-

thing was first-class, and told him as near as I could the

sizes of the stringers and rafters, together with the size

of the tent; its contents, as near as T could explain it to

him."

Whereupon the said witness, Jennie M. Nodine, was

then asked the following question by Frank A. Steele,

her counsel:

Q. Do you remember how much you paid for the

lumber that you used in that building?

Whereupon James E. Fenton, of counsel for the de-

fendants, objected to the said question, upon the ground

that it was immaterial, and the amount paid by plain-

tiff for the lumber was no criterion as to its value at

the time of the alleged conversion. Whereupon the

Court overruled the said objection. Whereupon James

E. Fenton, of counsel for defendants, then and there ex-

cepted to the said ruling, and an exception was then and

there allowed. Whereupon the said witness, the said
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Jennie M. Nodine, under the said ruling of the Court,

answered the said question and testified as follows:

"Well, really, I am not much of a business woman,
and I never keep any memorandum of what I paid out,

or anything-, but I know I paid out a good deal of money;
it seems to me, I know it was about $250—at least that

much. Lumber was high at that time, and I had to get

a lot of it. Mr. Wall built my tent or building for me."

Whereupon Frank A. Steele, counsel for plaintiff

then asked the said witness, Jennie M. Nodine, the fol-

lowing question:

Q. How much did you pay him for building that

lodging-house?

Whereupon James E. Fenton, of counsel for the de-

fendants, objected to the said question, upon the ground

that it was immaterial, and that the amount paid, if any-

thing, for building plaintiff's lodging-house, was no cri-

terion as to its value at the time of the alleged con-

version. f

Whereupon the Court overruled the said objection.

Whereupon counsel for defendants, then and there

excepted to the said ruling, and an exception was then

and there allowed, and the said defendants now claim

an exception thereto.

Whereupon the said witness, under the said ruling of

the said Court, answered the said question and contin-

ued to testify as follows:

"Fifteen dollars a day. T think he (Harry Wall)

worked 8 or 10 days. On the morning of the 23th day

of February, A. D. 1900, I Avas in bed at 9 o'clock. At
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that time 1 had in my house aside from my bunks, aside

from my bunks and bedding, my clothing, some pro-

visions and cooking utensils. I had two stoves, a Yukon
.stove and an oil stove, a blue flame oil stove. I guess

my clothing was of the value of $200. I paid $25 for

the Yukon stove and $30 for the blue flame stove. I

had some coal-oil there. I do not know how many cases

I had. I think there were two; I am not sure; I do not

think there was any more, but there might have been:

I think there were two cases that I had; I do not know,

though. Oil was worth $10 per case at that time. I

did not have very much provisions. I don't suppose that

I had more than $25 worth. I had two small tents

there."

Whereupon Mr. Frank A. Steele, counsel for plaintiff,

then asked the witness, Jennie M. Nodine, the following-

question:

Q. What was the value of those two tents?

Whereupon the said witness answered the said ques-

tion as follows:

"I think they were about $20 apiece; at that time tents

were high."

Whereupon James E. Fenton, of counsel for the de-

fendants, then objected to the said question and answer,

and moved to strike out said answer, upon the ground

that these articles (the two small tents) were not in-

cluded in the complaint.

Whereupon Frank A. Steele, counsel for plaintiff, then

asked leave of the Court to insert the word "tents" in
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the paragraph of the complaint enumerating the dam-

ages sustained for loss on property.

Whereupon counsel for the defendants objected to

any amendment of the complaint at that time.

Whereupon the Court overruled the said objection and

then and there allowed plaintiff to amend her said com-

plaint so as to include the item of tents.

Whereupon James E. Fenton, of counsel for defend-

ants, excepted to the said ruling of the Court allowing

plaintiff to amend at said time, and an exception was

then and there allowed, and the defendants now claim

an exception thereto.

Whereupon the said witness, Jennie M. Nodine, con-

tinued to testify as follows:

"The 16 bunks were made very nicely, indeed, and very

strong. There was canvas, and it was tacked very close.

I do not think any more than .J inch, I guess, and made

with a head and foot-board, two bunks high, with the

head and foot-board made of good, heavy material.

There was 16 bunks, and those bunks were, I think, a

little over 6 feet long, and they were made with canvas

doubled on them. I had a little more canvas than I used

in the bunks; I know I had a little of the canvas left,

but I have forgotten how much I did use for the 16

bunks. I cannot, remember how much canvas there was

left. I got so many yards; I have forgotten how many

it was, now. I brought it over from St. Michaels with

me. It cost me 50 cents a yard. There was 16 bunks

and I know they was 16 feet and over, and T know they

were made to allow for turning in enough so it would
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be safe and they would not pull out. There were two

doors in that tent. They cost $5 apiece. No windows

in the tent. There was two locks in the tent. The locks

cost $2. There was plenty of nails in the tent at twenty-

five cents a pound. I do not remember how many

pounds of nails there were. I just happen to know that

I got them and they were twenty-five cents a pound,

but I did not even try to keep track of them; but it seems

to me it cost an awful lot for nails. They were very

high, of course, here, then, as everything else was. I

think probably that $17 was the price I paid for the

nails. That is very near right.

"On the morning of the 28th day of February, 1900,

at nine o'clock, I was in my lodging-house in bed. There

was a rap came to the door and I was taken out of the

house, then, and Eddy and Hoxsie, defendants in this

case, were left in the house; Eddy and a fellow they

called 'Fatty Morris' and Hoxsie; I do not know if he

helped put me out. I never saw the tent and the lum-

ber after that. I saw some of the stuff sitting out in

the snow in the street about half-past four in the after-

noon, after I was let out of jail. I went to look for it,

but there was nothing left to look at. The building was

entirely torn down. The tent and rafters and everything

was destroyed and gone; the floors and sills had gone

with the rest; the bunks were all gone, all but eight;

eight of the bunks was taken and eight was left; I did

not see the eight bunks that were left, but they were

put down in the yard of the City Hall, I believe. I did

not go over the lot; Hoxsie had put up a boat across from
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ihe end of the 'Dexter,' which reached across as far

as where my tent was; he had a boat pulled up across

there.

"The stoves were all out there in the street, with my

clothes, provisions and a lot of other stuff, all piled up

in the street. The weather was very disagreeable at

that time—snow on the ground. It was quite disagTee-

able in February a year ago. All my things were nat-

urally thrown out there. Seven pairs of my blankets

were gone; six pillows and mats. Mr. Eddy even took

my revolver out from under the pillow of my bed, and

I never recovered that."

Whereupon Mr. Frank A. Steel,, counsel for plaintiff,

then asked the witness, Jennie M. Nodine, the following

question:

Q. Mrs. Nodine, how much did it cost you per month

to maintain your lodging-house?

Whereupon counsel for defendants then and there ob-

jected to the said question, upon the ground that it was

immaterial and incompetent, and did not tend to show

the measure of damages in this case, and upon the fur-

ther ground that there is no allegation in the complaint

to warrant this question.

Whereupon the Court said:

'The COURT.—She may testify to the value of the

business at the time it was destroyed, if she can do so,

and also she is competent to testify as to the cost of the

maintenance of the business. Of course, it is a subject

for cross-examination, but she can testify as to the value
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of the business that was destroyed, the same as to the

value of the personal property."

Whereupon, the defendants excepted to the said rul-

ing the Court, and an exception was then and there al-

lowed.

Whereupon, Frank A. Steele, counsel for plaintiff

then asked the plaintiff, Jennie M. Nodine, the follow-

ing question:

Q. Now, Mrs. Nodine, what is the value, the monthly

value, of your lodging-house, at the time you erected it

until its destruction in 1900?

Whereupon counsel for defendants, then and there

excepted to the said question upon the ground that it

was incompetent, immaterial, and irrelevant, and en-

tirely too remote and speculative, not tending to show

the measure of damages under the issues in this case.

Whereupon, the Court overruled the said objection.

Whereupon the defendants, and each of them, by their

counsel, then and there excepted to the ruling of the

Court, and an exception was then and there allowed.

Whereupon, the plaintiff, under the said ruling of the

Court, then answered the said question, and continued

to testify as follows:

A. Well, I think as near as possible, about $250 per

month. I done all my own labor, all my own work. I

have been in possession of that property since the 28th

day of February, 1900, only a couple of hours, on the

13th day of April, 1900.
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Whereupon the examination of the plaintiff as a wit-

ness on her own behalf, at said time, closed.

Whereupon, the said plaintiff afterward, and before

the plaintiff had rested her ease, was recalled by her

counsel, Frank A. Steel, and was asked the following

question by her counsel.

Q. When you went back to the ground, Mrs. Nodine,

in the spring, who put you off then?

Whereupon counsel for the defendants, and each of

them, then and there objected to the said question, upon

the ground that it was incompetent, irrelevant and im-

material. :

Whereupon the Court then and there overruled the

said objection, which ruling of the Court the defendants,

and each of them, by their counsel, then and there ex-

cepted, and an exception was then and there allowed.

Whereupon the plaintiff, under the said ruling of the

Court, answered the said question as follows:

A. Mr. Hoxsie did.

Whereupon counsel for the defendants, then moved

for the Court to strike out the said answer upon the

ground that it was incompetent, irrelevant and imma-

terial,
j

Whereupon the Court then and there denied the said

motion, to which ruling the defendants, and each of

them, then and there excepted, and an exception was

then and there allowed.

Whereupon the said plaintiff continued to testify as

follows

:
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"He (Hoxsie) ordered me out of the little cabin."

Whereupon, counsel for the plaintiff, then asked the

said plaintiff the following question;

Q. For what reason, did he .Give, if any?

A. None.

Whereupon counsel for the defendants, and each of

them, then and there objected to said question and

moved to strike out the said answer thereto upon the

ground that it was immaterial and not within the is-

sues in this case.

Whereupon the Court, then and there overruled the

said objection and motion, to which ruling of the Court

the defendants, and each) of them by their counsel, then

and there excepted, and an exception was then and there

allowed.

Whereupon the said plaintiff then continued to testify

as follows:

"He (Hoxsie) ordered me out of the little cabin—to

get out of the1 cabin and get off the lot—I remained in."

Whereupon counsel for the plaintiff then asked the

plaintiff the following question:

Q. What was done subsequently?

Whereupon counsel for the defendants and each of

them, then and there excepted to the said question upon

the ground that it was incompetent, irrelevant and im-

material, and not within the issues of this case.

Whereupon the Court overruled the said objection.

Whereupon counsel for the defense, and each of them,
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then and there excepted to the said ruling of the Court,

and an exception was then and there allowed.

Whereupon the plaintiff under the said ruling of the

Court then answered the said question as follows:

A. Why he (Hoxsie) got a rope and tied around this

cabin, and I think four horses, and dragged it on some

runners, and I think with the help of a lot more men,

they got hold of it and dragged it out to the rear of the

lot. onto the street, and threatened to tear the house

down."

Whereupon, the direct examination of the said witness

closed.

Whereupon the said plaintiff, Jennie M. Nodine, was

then cross-examined, and upon her cross-examination,

testified as follows:

"That same morning, the horses dragged this little

cabin up on the lot, and I rode inside the cabin. The

horses dragged on to the rope that was attached to the

cabin and dragged the cabin on to the lot that same

morning, in the same manner I was trying to get back

on to my lot."

Whereupon, Mr. Hume, counsel for defendants, Hox-

sie and Eddy, then made the following motion.

Mr. HUME.—I now move to strike out the testimony

of this witness with relation to this removal of this cabin

in the spring, for the reason that she don't claim any-

thing for the destruction of the cabin, or removal of the

cabin in her complaint.

Whereupon the Court said:

"The COURT.—No. That was not the purpose for
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which the testimony was offered. It was to show that

Hoxsie was exercising control over this property."

Whereupon, Mr. Fenton, counsel for the defendant

Muther, then made the following motion.

Mr. FENTON.—Defendant Muther also moves to

strike out this testimony with relation to the removal of

the cabin referred to as having been removed in April,

1900, for the reason that there is no damage claimed in

the complaint for the removal of any cabin at that time.

Whereupon the Court then said:

"The COURT.—I don't think that it affects the defend-

ant Muther at all, but will reserve my ruling until lat-

er."

Whereupon the defendants, and each of them, by their

respective counsel, then and there excepted to the said

ruling and to the refusal of the Court to grant, each of

the said motions, and an exception was then and there

allowed.

Whereupon the examination of the said plaintiff is

closed, and the foregoing is all of the testimony and evi-

dence given by the plaintiff, Jennie M. Nodine, upon the

trial in the above-entitled cause.

Thereupon Mr. PULLEN, was called as a witness, in

behalf of the plaintiff, and having been duly sworn, tes-

tified as follows:

Direct Examination.

"I live in Nome, and was living in Nome in February,
1900. On the morning of the 28th of February, 1900, I

was on the street down there, going down to work. I
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was working just next to Mrs. Nodine's place. I saw

them taking her (Mrs. Nodine) out, and throw her things

out; that was about all. I could not say who was there;

there was quite a number. I don't know who all was

there. I saw Mr. Hoxsie and Mr. Eddy there. I did

not see whether or not Hoxsie was in the house; Hoxsie

was on the outside of the steps. Her (Mrs. Nodine's)

things were in the tent at the present (at that time); but

they (Hoxsie and Eddy) throwed them out. I saw her

things afterward were taken away, and afterwards the

tent was taken down. They must have torn the tent

right down as soon as they packed her things out. I

do not. know what they done with it; I know they took

them out, and when they put them in the street, I do not

know where they went to. I don't know where the tent

went. I was in that building. I used to sleep in a bunk

there. I am a carpenter. I never took much pains to

notice how that building was built, or the character of

it. Of course, I was working and I would just go in of

nights and out again early in the morning, and I could

not say. I never took much notice. It was a matched

floor, but I never paid any attention how the walls were

built, only I know they were built onto a frame. I could

not say from my observation what amount of lumber

there was in that building. The building was 26x20. I

noticed the bunks that were in there. They were 2x4's.

They were good, substantial, well-built and strong. The

bottoms of the benches were made of canvas. I could nor

state what the going market value of lumber in Nome
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was on or about the 28th day of February, 1900. I could

not say exactly, but it was something like $125 per thou-

sand, but about that time I think it was worth about

$200 a thousand. I know I bought some myself, and

paid $200 per thousand for it, or 20 cents a foot. I do

not know the size of the posts and rafters that were used

in that building-; I could not say; Ithink I saw some two

by fours there, but I aint sure; I won't be positive; I

don't know the height, the approximate height of that

roof to the peak; I never measured it, and I could not

say, but it seems to me that the walls were about 7 feet.

I do not know what the slope of the roof was approxi-

mately. I do not know exactly what was the approxi-

mate height of the peak; I could not say; I never meas-

ured it; I should judge it would be about 12 feet, some-

thing like that. I do not know how many rafters and

posts there were. I do not know how high up the walls

of the tent were built of lumber."

Whereupon the examination of said witness closed

and the foregoing is all of the testimony and evidence

given by said witness upon the trial of the above-entitled

cause.

Thereupon, WILLIAM SPIERS, was called a<? a wit-

ness on behalf of the plaintiff, and, having been duly

sworn, testified as follows:

Direct Examination.

"My name is William Spiers. In the latter part of

February, 1900, I was putting a front in Mr. Muther's
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building. My business is that of a carpenter, contract-

or and builder; on the 28th day of February, 1900, I

could not say exactly whether it was the 28th or 29th.

I know I was working for Mr. Muther at that time. In

the morning I was working at Mr. Muther's; later on I

went up and took down this tent of Mrs. Nodine's; that

is the day it was taken down and carried away. T re-

member what was done with the bunks that was taken

out of that tent. They were taken down and a part of

the bunks were left there standing on the sidewalk in

the yard of the city station, or jail; all the bunks were

left there, what I suppose were the bunks:—I think there

were four sets of rafters in that building, and I think there

was a post set between each pair of rafters. Those

rafters were 2x3; the posts were 2x4; the walls were over

7 feet; they may have been a 14 foot stick of lumber cut

in two—you could stand up nicely—and there was two

tier of bunks, and you could stand up nicely in there.

The floor was matched; the floor rested on sills 2x6; I

won't say now definitely about that, but I know some

of them, I think, were about 3x4 planked up, but T don't

know as they all were. I think there were some 2x6. I

never measuered the lumber that was in the building;

I never had any occasion to. I could not tell exactly

how much lumber there was in that buildingwithout run-

ning over the building; I think the sills were about 3 feet

apart; on the 28th of February, 1900, lumber was scarce.

There was very little of it to be bought in February. I

bought some at that time or about that time. I think
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I paid $125 (a thousand) for it, and then lumber became

scarce and along in March, lumber was worth all the

way from $200 to $300 per thousand. On the 28th of

February, 1900, matched lumber, matched, dressed floor-

ing, was worth $125 a thousand. In that tent or build-

ing, there was a room that Mrs. Nodine had partitioned

off for herself. The walls were made of common boards,

1x12 boards, some matched stuff and some that did not

match."

Whereupon the examination of said witness closed,

and the foregoing is all of the testimony and evidence

given by the said witness upon the trial of the above-en-

titled cause, when called as a witness for the plaintiff.

Thereupon, A. J. GREEN was called as a witness on

behalf of the plaintiff, and having been duly sworn, tes-

tified as follows:

Direct Examination.

"I have resided in Nome since about the 20th day of

September, 1899; I am acquainted with the plaintiff in

this case, Mrs. Nodine, and the defendants, Mr. Hoxsie,

Mr. Muther and Mr. Eddy. I am acquainted with the

piece of property now occupied by the Warwick Saloon,

on the north side of Front street, in Nome, Alaska.

That piece of property, I should judge, is about the usual

size, 25 feet by 100, maybe 140 feet. Mrs. Nodine was

occupying that property in September, 1899. She had

a large tent with a good floor in it, and a good frame,

used for a lodging-house on this property. I don't re-
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member the dimensions of this tent, only that it was

quite large. I was in the tent. The tent was well

framed, had a good floor; the floor was about two feet

off the grouud, had a porch in front, well put up, and

with a good frame covered with canvas. Those were all

ivf the improvements upon that property until some time

in the winter; there was some additions put on in the

winter; some time in the winter; I could not say just

when. The tent, if I remember right. Avas a little round

tent, a small round top, something of that kind. There

was no one living in it that I know of. From the time

that I first became acquainted with that property, up

until the 2Sth of February, 1900, no one occupied the

property but Mrs. Nodine, except the parties lodging in

the lodging-house occasionally; but she lived upon it,

and was the only steady occupant. I was in Nome upon

the 28th of February, 1900. On the morning of Febru-

ary 28th, 1900, I saw the tent being torn down; there

was some men working around, but Mr. Eddy was direct-

ing the work; I saw Mr. Speirs there; he was engaged

in that work; he (Speirs) was taking down the rafters

when I saw him first; that was about 11 o'clock. I saw

Mrs. Nodine, but did not see her there."

Whereupon, Mr. Frank A. Steel, counsel for the plain-

tiff, then asked the witness the following question:

Q. Where did you see her?

A. I saw her in jail.

Whereupon counsel for the defendants moved to strike

out the said answer, upon the ground that it was imma-
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terial, and objected to the said question upon the same
ground.

Whereupon the Court overruled the said motion and

objection of the defendants, to which ruling of the Court

the defendants, and each of them, then and there ex-

cepted, and an exception was then and there allowed.

Whereupon the said witness continued to testify as

follows:

"The street had such a crowd around there that I can't

remember who all were around there. I remember there

were a great many people that were around there at the

time, but I can't remember anyone else who was at work

tearing down the tent. I don't remember of seeing Mr.

Flossie tearing the tent down. I cannot just say

whether Mr. Hoxsie was there or not. I know Mr. Hox-

sie well, but don't know whether I just saw him there

on that day or not. I saw him very frequently during

all that time, but I do not now recall whether I saw him

that very time or not."

Whereupon the examination of the said witness closed,

and the foregoing is all of the testimony and evidence

given by the said witness upon the trial of the above-

entitled cause.

That thereupon MINOR BRUCE was called as a wit-

ness on behalf of plaintiff, and having been duly sworn,

testified as follows:

"My name is Minor Bruce. T am living in Nome; I

was not here in January, 1899; T was not here in July,
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1899. I know the plaintiff, Mrs. Nodine; 1 know the de-

fendants, Hoxsie and Muther. I am acquainted with

the property now occupied iby the Warwick Saloon, on

the north side of Front street, in Nome. I have known
this property ever since I came here in July, 1S99. 1

think that Mrs. Nodine had a building on this property

in July, 1899. Mrs. Nodine's building remained on that

property until the winter following, 1900; perhaps about

February or March. It was occupied and used for a

lodging-house. I could not tell you whether there was

anybody else occupying or using that property during

that time. I used to see Mrs. Nodine in and around

there. I never was in the house and I never saw any-

body else that was supposed to belong there occupying it

except Mrs. Nodine. I used to see Mrs. Nodine around

and about there, coming in and going out, and T under-

stood that it was her place. I did not know her art that

time, except by seeing her. I was here about the 28th

of February, 1900. I saw that property on the morning

of that day. I saw men tearing it down. 1 cannot tell

you who I did see there. I do not know that I know

any of the persons. I was not near the property when

Mrs. Nodine was taken from it, and did not see who

took her. The building was a tent-covered house; I

never was inside; I think there was a step leading up to

the flooring inside. I have seen the door open into the

house, and I have seen bunks arranged around in the

inside; that is about all I know about it. I do not know

the size of that property, but I should judge it was a lot

with about a 25-foot front. There were no other build-



vs. Jennie M. Nodine. 79

(Testimony of Minor Bruce.)

ings upon this property prior to the time Mrs. Nodine

occupied it. I am of the impression there was some sort

of a building on the rear of the lot, higher up towards

ihe rear of the lot, either upon that lot or the lot next

to it. I think there was some sort of a tent or building

that was occupied there at one time, but I do not know

whether it was during the summer that I saAV a tent up

in there; I would not be certain about that."

Cross-Examination.

Whereupon said witness testified upon cross-exami-

nation, as follows-

"I know where Front street was at the time. This

tent was on Front street, situated on what is commonly

known as Front street."

Whereupon the examination of said witness closed,

and the foregoing is all of the testimony and evidence

given by the said witness upon the trial of the above-

entitled cause.

That thereupon C. P. DAM was called as a witness

on behalf of the plaintiff, and having been duly sworn,

testified as follows:

Direct Examination,

"1 know the property in controversy involved in this

case, where the Warwick Saloon now stands, on Front

street down here. In February and during the summer

and fall and winter of 1899, Mrs Nodine had a building

on this property and was living there. I think Mrs.

Nodine furnished the lumber for that building;. She
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purchased it of me. Sihe purchased two bills. One of

them altogether amounted I think to about $75; lum-

ber ait that time was worth $100 per thousand; during

the winter of 1899 and 1900' lumber was worth from

$200 to $250 and up—there was but very little lumber

here at that time—Mrs* Nodine went into the occupa-

tion of that property sometime near when she bought

ihe first bill of lumber, sometime in July, the latter end

of July, 1899, that the lumber was delivered upon this

ground. I do not know how long she remained in pos-

session of that property. I left here for the outside the

latter part of January, 1900. Mrs. Nodine was still in

possession of that property and occupying it when I

left for the outside; so far as I know, I believe her build-

ing was still there."

Whereupon counsel for the defendants, then made the

following motion:

Mr. FENTON—On behalf of the defendant Muther

I move to strike out the testimony of this witness, as to

the value of lumber in July and prior to the 28th day

of February, 1900, at the time it was alleged these

parties converted this property, on the ground that it

is immaterial, now showing the value of the property

at the time of its alleged conversation.

Whereupon the Court said

:

<;The COURT.—You can't hardly be prejudiced by

it when he says it was worth only $100 at that time,

and $200 some time during the winter."

(Motion denied.)
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Whereupon couDsel for the defendants then and there

excepted to the said ruling) of the Court denying- tne

motion, and an exception was then and there allowed.

Whereupon the examination of said witness closed,

and the foregoing is all of the testimony and evidence

given by the said witness upon the trial of the above-

entitled cause.

That thereupon, B. F. TUFTS was called as a witness

on behalf of the plaintiff, and having been duly sworn,

testified as follows:

Direct Examination.

"I was living in Nome during the summer and fall and

winter of 1899. I am acquainted with Mrs. Nodine and

the defendants Hoxsie, Muther and Eddy. I am ac-

quainted with the property now occupied by the War-

wick Saloon; I do not know the size of that property

but I should judge that it is 25x100 or 140 feet, the usual

width of lots here, I think. I came here in August,

1899, and Mrs. Nodine had a lodging-house there on the

property when I first came to Nome; 1 think she occupied

that property until the tent was torn down. T could

not just state what date it was when the tent was torn

down. I do not remember the exact date; it was some-

where in the latter part of February, 1900; on the morn-

ing when the tent was torn down, I was in the street

door of Hansen & Kearny's store, and saw them remove

Mrs. Nodine from the property. The only party that I

remember now of seeing remove Mrs. Nodine was Mr.
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Eddy; he (Eddy) had her by the arm and some other man
also had her by the other arm. I could not tell you

who else 1 saw there have hold of Mrs. Nodine; I could

not answer that, but I am pretty sure there were two

of them. I could not answer who the other man was

now. I do not know what they did with her. I do not

say that there were two others helping. I saw one other

beside Mr. Eddy; I saw two of them, I think, have hold

of her arms, one on each side of her. Subsequently the

building was torn down and the contents placed out in

the street. T do not know by whom the contents were

placed out in the street. I saw Mr. Spiers; that is the

only one I remember of seeing working on the building,

tearing it down, but who put the goods out in the street

out of the building, I am unable to say.

"I went back to the door occasionally—there was quite

an excitement out in the street, and a great many people-

around there, I remember. The Mr. Spiers T refer to is

the Mr. Spiers who was on the witness-stand this morn-

ing. No one else to my knowledge occupied that ground

except Mrs. Nodine, from some time in August, when

I first lived here, until the 2<Sth day of February, 1900.

Tf anybody else had occupied it I think I would have

noticed them; I passed by there frequently; my store

or place of business was just across the street from her

lodging-house, and I saw no one else occupying the

ground.

Whereupon the examination of said Avitness closed,

and the foregoing: is all of the testimony and evidence



vs. Jennie M. Nodine. 83

(Testimony of B. P. Tufts.)

given by said witness upon the trial of the above-entitled

cause.

That thereupon, Mr. Steel, counsel for the plaintiff,

road the deposition of A. T. Baker, a witness on behalf

of the plaintiff, in the above-entitled cause, taken pur-

suant to a stipulation between counsel for plaintiff and

defendants.

The said A. T. BAKER, being first duly sworn in his

said deposition testified as follows:

"My name is Alonzo T. Baker; my age is 31; my resi-

dence is at Nome. 1 was a resident of Nome from July

17th, 1890 to April 3d, 1900. I am acquainted with the

plaintiff, Jennie M. Nodiae; I have known her since the

17th of July, 1899. I know where she resided in Nome:

she was residing on property east of where the city hall

was during the year 1899. I know how she was holding

that property. She bought the property from three gen-

tlemen. I cannot tell their names; I would know their

names if I heard them. The reason I know she bought

this property they offered this property to me for sale

the day before she bought it. I tried to raise the money

to buy the property but could not. The price they asked

me was $85 for the right to the ground, claiming to

have staked the ground, having three tents with some

little provisions. The provisions probably amounted

to some $8 or $10; at the time Mrs. Nodine bought the

ground there were three tents upon the ground that

belonged to these gentlemen. Burkel and Beckman

are two of the names ffrorn whom Mrs. Nodine bought
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the property). There were no other residences or im-

provements upon this property at the time Mrs. Nodine

bought it. I never examined the marking stakes upon

this property; I could not fix exactly the date that the

plaintiff Mrs. Nodine. bought this property; the 18th of

July, 1899, was the day I went to buy the ground, and I

believe she, Mrs. Nodine, made the purchase the next day.

Mrs. Nodine placed a large tent upon the premises, with

a good foundation! and floor,and opened up abunk-house;

T do not know the size of that tent exactly, I should

judge it to be about 20x40 feet. She, Mrs. Nodine,

occupied the tent and premises from the time she located

there until she was taken off of the premises, I do not

remember the date she was taken off. While Mrs.

Nodine was in this building the house was torn down

and removed from the ground."

Whereupon, Mr. Steel, counsel for the plaintiff, then

read the following question from said depostion:

Q. During the time that she was confined?

Whereupon, the said witness answered this question

as follows:

A. Yes, sir; and her effects thrown onto the street;

later on they took her effects and put them in a shed,

belonging to or appertaining to the jail building in the

rear.

Whereupon, counsel for the defendants then moved
to strike out this answer, as not responsive to the ques-

tion.

Whereupon, the Court overruled said motion, to which
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ruling of the Court the defendants, and each of them

by their counsel, then and there excepted, and an ex-

ception was then and there allowed.

Whereupon the said witness was then asked the fol-

lowing question:

Q. Do you know who tore this building down?

Whereupon the said witness testified as follows:

A. I believe that Mr. Muther was the instigator; he

had men—hired men—don't know their names, Muther

was the man who bought the building, and through his

instrumentality it was torn down. I saw Muther there

at the time it was being torn down, giving orders. I

heard him give orders. I don't know what was done

with the tent and the material it. was made of. Muther

moved it from the ground. I saw him (Muther) do so.

Cross-Examination.

This witness testified on cross-examination as follows:

"I did not take any active part in the crowd that was

there. I arrived in Anvil City, July, 17th, 1899; came

down the river. My tent was on the Spit. At the time

these men, that I speak of, offered to sell me the lot, or

tract of land, some of their tents would probably be in

the street; one of them, especially, was probably in the

middle of the lot, as the lot would stand now; there were

no other tents there, three tents altogether. Mr. Hoxsie

had no tent there the 18th day of July, 1899. I did not

see the large tent that would be almost immediately

back of where these tents were that I speak of. It was
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not there at all. There were no other tents along there

on that piece or parcel of ground running back 300 or

400 feet. There was not a sign of a tent. There were

tents on both sides, of course, on other lots. This prop-

erty was probably 30 or 35 feet wide, judging without

measurement. I made inquiry at the time they offered

it to me for sale as to whether or not it was in possession

of anybody else. I inquired at the recorder's office, and

they told me1

,
that it was not on record at all; then I in-

quired of the soldiers and other men, not knowing their

names. These men also pointed out to me their stakes

and I had not the money to buy with, so I did not go and

look the stakes over to ascertain to a certainty. I could

not say whose stakes they were; I was to receive every-

thing with their title to the lot for $85. There were

three tents and about flO worth of grub. I valued the

tents at about $8 a piece. I could buy SxlO tents for

that here at that time. I did buy them. I had no busi-

ness relations with Mrs. Nodine whatever; never had at

any time; she and I are acquaintances. I have known

Mr. Muther since I came into the town. I have had busi-

ness with him; never had any differences with him. My
business was purchasing from him; that was all."

Whereupon the examination of the said witness closed

and the foregoing is all of the deposition of the said wit-

ness that was read and admitted uopn the trial of the

above-entitled cause.
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Thereupon, J. P. A. STRONG, was called as a wit-

ness, on behalf of the plaintiff, and having been duly

sworn, testified as follows:

Direct Examination.

"I am acquainted with the plaintiff and the defendants

in this case. I was living in Nome in the fall of 1899 and

the winter of 1990. I am acquainted with the property

now occupied by what is known as the "Warwick Sa-

loon." In the fall of 1899, this property was occupied—

the front portion of it, at least, by Mrs. Nodine. I don't

know for what purpose it was occupied by her. It had

a building upon it. I remember that in the latter part

of February, 1900, the building on this property was

sold; it is my recollection that it was sold under a pro-

cess issued out of the municipal court, the city govern-

ment. On the morning of the 28th day of February,

1900, this building was taken down. I do not know of

my own personal knowledge where it was taken to. I

did not see Mrs. Nodine there at the time that the build-

ing was being taken down."

Whereupon, Mr. F. A. Steel, counsel for the plaintiff,

then asked this witness the following question:

Q. Do you know where she (Mrs. Nodine) was at

that time.

Whereupon counsel for the defendants objected to the

said question as immaterial, incompetent and irrelevant.

Whereupon, the Court overruled the said objection,

to which ruling of the Court, the defendants, and each of

them, by their counsel, then and there excepted, and an

exception was then and there allowed.
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Whereupon the said witness, under the said ruling of

the Court, answered the said question as follows:

A. Well, I think' that she was down in the police of-

fice, next door.

Whereupon counsel for the plaintiff then asked the

said witness the following question:

Q. Do you know who went into possession of that

property after that tent was taken down.

Whereupon counsel for the defendant then and there

objected to the said question as immaterial.

Whereupon the Court overruled the said objection, to

which ruling of the Court, the defendants, and each of

them, then and there excepted, by their counsel, and an

exception was then and there allowed.

Whereupon the said witness under the said ruling of

the Court, answered the said question as follows:

A. I presume that Hoxsie did. I was at the building

during a part of the time that it was being torn down.

I do not know who was engaged or actively employed in

tearing the building down; I don't remember, but it was

done under the direction, I know this, of the chief of

police, Eddy; he was there.

Whereupon the examination of said witness closed and

the foregoing is all of the testimony and evidence given

by the said witness upon the trial of the above-entitled

cause.

Whereupon Mr. Steel, counsel for the plaintiff then

said-



vs. Jennie M. Xodine. 89

Mr. STEEL.—If the Court please, that is our case in

chief. We rest.

Whereupon the plaintiff, having rested her case in

chief, W. T. Hume, counsel for the defendants, Chas. E.

Hoxsie and William N. Eddy, thereupon made the fol-

lowing motion:

Comes now the defendants, Charles E. Hoxsie, Will-

iam M. Eddy, and move the Court to direct the jury to

return a verdict in favor of the defendants for and on

the grounds:

First.—That there is no evidence sufficient to sustain

the allegations of the complaint, or to justify a verdict

in favor of the plaintiff.

Second.—That the action is a joint action, and that

there is no evidence showing a joint conversion by the

defendants or a joint liability.

Third.—That there is a total and fatal variance be-

tween the allegations of the complaint and the proofs

submitted.

Whereupon the said defendants, Charles E. Hoxsie

and William X. Eddy, by their counsel, then and there

made the following motion:

Come now the above-named defendants, Charles E.

Hoxsie and William N. Eddy, by their attorney, W. T.

Hume, and move the Court for a nonsuit, for the rea-

son and upon the grounds:

First.—That the evidence is insufficient to justify a

verdict for plaintiff and against these defendants.

Second.—That the action is a joint action and there
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is no evidence of a joint conversion of the property de-

scribed in the complaint.

Third.—For the reason that there is no evidence that

the defendant Hoxsie participated in the removal or con-

version or destruction of the property named and de-

scribed in the complaint.

Fourth.—For the reason that there is a total and fatal

variance between the allegations of the complaint and

the proof submitted.

Whereupon, the plaintiff having rested her case, the

defendant, J. C. Muther, by his counsel, J. E. Fenton,

made the following motion:

Comes now the above-named defendant, J. C, Muther,

by his attorney, J. E. Fenton, and moves the Court to

direct the jury to find a verdict in favor of the defendant,

J. C. Muther, upon the grounds:

First.—That there is no evidence to sustain the al-

legations of the complaint against the defendant Muther.

Second.—Upon the ground that there is a total and

fatal variance between the allegations of the complaint

and the proof submitted.

Third.—That this is a joint action against the defend-

ants for an alleged joint conversion or tort, and that the

evidence is wholly insufficient to show a joint liability

or joint conversion or tort on the part of the defendants.

Fourth.—That there is no evidence whatever that the

defendant Hoxsie took any part in, or participated in

the alleged conversion or tort.

Fifth.—That the evidence is wholly insufficient to

show that the defendant Muther took any part in the al-
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leged destruction of the property of the plaintiff, or the

alleged conversion of the same.

Sixth.—That the evidence shows that if any of the

said property was converted or destroyed, by anyone, it

was by the defendant, William N. Eddy, and without

the knowledge, consent or direction of either of the other

defendants.

Whereupon the said defendant, Muther, by his coun-

sel, then and thereupon made the following motion:

Comes now the above-named defendant, J. C. Muther,

by his attorney, J. E. Fenton, and moves the Court for

a nonsuit in this case, and that this action be dismissed

upon the grounds:

First.—That there is no evidence to sustain the al-

legations of the complaint against the defendant Muther.

Second.—Upon the ground that there is a fatal and a

total variance between the allegations of the complaint

and the proof submitted.

Third.—That this is a joint action against the defend-

ants for an alleged joint conversion, or tort, and that

the evidence is wholly insufficient to show a joint lia-

bility or joint conversion or tort, on the part of the de-

fendants.

Fourth.—That there is no evidence whatever that the

defendant Hoxsie took any part in or participated in the

alleged conversion or tort.

Fifth.—That the evidence is wholly insufficient to

show that the defendant Muther took any part in the

alleged destruction of the property of the plaintiff, or

the alleged conversion of the same.
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Sixth.—That the evidence shows that if any of the

said property was converted, or destroyed by anyone it

was by the defendant, William N. Eddy, and without the

knowledge, consent or direction of either of the other

defendants.

And thereupon, after argument of counsel upon each

of the above motions, the Court took the same under ad-

visement and adjourned until 10 o'clock, June 5th. 1901.

The Court, having convened, on this 5th day of June,

A. D. 1901, at the hour of 10 A. M., and having fully con-

sidered the foregoing motions made by each of the de-

fendants above-named, said:

The COURT.—The motions of the defendants are de-

nied. The evidence as presented by the plaintiff wit!)

the admission of the answers, I hold to be sufficient;

however, the evidence will be confined to the value of

the personal property and its conversation; the destruc-

tion of the business with such additional damages as the

jury may find under the evidence against the defendants

as exemplary damages.

Whereupon, each of the defendants, by their respective

counsel, then and there excepted to the said ruling of

the Court denying each of the said motions, and an ex-

ception was then and there allowed.

Thereupon defendants called as a witness ALONZO
RAWSON, who being first duly sworn, on behalf of the

defendant, testified as follows:

"My name is Alonzo Rawson. During the fall of 1899,

and spring of 1900, I occupied the position as municipal
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judge under the municipality then existing and also

United States Commissioner."

Whereupon, the defendants, by their counsel, hand-

ed the witness some papers; whereupon witness testified

as follows:

"I can identify these papers. They are the pleadings

and court file in the case of Hoxsie vs. Nodine, in cases

pending and tried in the Municipal Court, over which I

presided."

Whereupon defendants, by their attorney, W. T. Hume,

offered in evidence the complaint and answer in the ac-

tion entitled C. Hoxsie vs. Jennie M. Nodine, in the

Municipal Court, in the city of Nome; the summons in

the same case, the evidence and notice of motion in the

same case, the reply in the same case; the venire for the

jury in the same case; the verdict of the jury in the same

case; the writ of restitution in the same case; notice of

sale No. 56 of the Municipal Court of the municipality

of Nome.

Whereupon, the plaintiff, by her counsel, objected to

the introduction of the several papers1 offered by the de-

fendants.

Whereupon the defendants, by their counsel, offered

the papers in mitigation of damages.

Thereupon the plaintiff, by her counsel, objected to

the introduction in evidence of the several papers now

offered, on the ground that the same were irrelevant,

immaterial and incompetent and do not either prove or
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disprove any issue tended in the case that is material to

the controversy.

Thereupon the Court overruled the objection of the

plaintiff, and admitted in evidence the papers offered

for the sole purpose of rebuttal or reducing as far as

they may be able to, the evidence or inference that might

be legitimately proven by the evidence of the commis-

sion or gross negligence, oppression or malice on the

part of these defendants, and for that reason and for

that purpose only, allowed them to be introduced in

evidence.

Whereupon defendants, by their attorney, W. T.

Hume, excepted to the ruling of the Court restricting

the evidence of the said papers, and the use thereof for

the purpose named, by the Court only, which exception

was allowed by the Court.

Thereupon the plaintiff, by her attorney, excepted to

the ruling of the Court, allowing the papers to be intro-

duced in evidence.

(The papers referred to then and there received in

evidence and marked Defendants' Exhibits No. to

No. .)

Whereupon the witness testified as follows:

"That the Municipal Court was organized and estab-

lished in the latter part of the month of September, 1899.

At that time there was what was then called "Anvil

City," as it is now known, approximately, seven thou-

sand people; at that time there was no machinery what-

ever established by Congress, for the civil Government
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of the municipality. A mass-meeting was called, and I

will Bay it was at the suggestion of the then United

States District Judge, C. S. Johnson, and such meeting

was called and held. At the first meeting they appoint-

ed a committee with reference to the formation of a city

charter. The judges of that committee were to prepare

a charter for the proposed municipality. There was a

subsequent meeting with reference to that charter.

They were both open meetings attended by as many peo-

ple as could get into the hall. I should judge there were

about four hundred or more attended the first meeting,

and approximately the same number attended the sec-

ond meeting. The charter was adopted at the second

meeting. After the adoption of the charter an election

of officers was held by the citizens. I was a candidate

for that election for the office of municipal judge. There

were other candidates. There were cast at that election

something over 1100 votes, I believe. There might have

been 2,500—yes, I think the votes I received myself were

something like 1100. It was a general public election.

Everybody participated who desired to. It was an open

general election where everybody who desired to par-

ticipated. At that election a city council was elected

and a chief of police. William N. Eddy was elected

chief of police, one of the defendants in this case. Af-

ter the organization of the election of these officers, I

presided over and conducted the court known as the

'Municipal' from that time until the time of the disband-

ing of the municipality. I know the circumstances at-
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tending the execution of the writ of restitution in evi-

dence on the 20th day of .February, 1900. The writ of

execution was not executed for some time after it was

issued. Mr. Hoxsie never had anything to do with the

direct service or levy of this writ of execution. Mr.

Eddy, acting as chief of police and acting under my ex-

press orders, officially served this writ of restitution; he

served it by placing Mr. Hoxsie in possession of the

property described in the writ of restitution, by remov-

ing Mrs. Nodine from the property, and subsequently,

by selling the tent, I believe, for the costs of the suit.

The tent was located in what was then—all but two or

three feet of what was then—and is now known as Front

street in Nome. The tent was actually taken down un-

der Mr. Eddy's supervision, and it was taken down un-

der my particular and express orders. Mr. Hoxsie and

Mr. Muther did not in any way participate in tearing

down that tent."

Whereupon the defendants, by their counsel, asked

the witness the following question:

Q. I will ask you, Judge, if you know who demanded

the jury in the case on trial before you in the Municipal

Court of the case of Hoxsie vs. Nodine?

To the asking and answering of which question the

plaintiff, by her counsel, then and there objected, for

the reason that the same was immaterial, irrelevant and

not the best evidence, which objection was sustained by

the Court; to which ruling of the Court the defendants,
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by their counsel, then and there duly excepted, which ex-

ception was allowed by the Court.

Whereupon, defendant, by W. T. Hume, counsel, made

the following statement:

"I think under the allegations of our answer, if the

Court please, we offer this testimony of the witness,

Judge Rawson, and the other witnesses which will fol-

low, with reference to the organization of this so-called

'Municipality' and consent government in support of

the allegation and answer as to an arbitration between

these parties of the matter in issue then, and we also

offer the papers and records heretofore admitted in evi-

dence of the Municipal Court of Nome, under the allega-

tion of our answer of an arbitration on behalf of all the

defendants. We offer it, first, in modification of admis-

sion; we also offer in support of the further and separate

defense set out in the answer, setting out the same facts

to establish and sustain an arbitration of the matters be-

tween these parties in addition."

To which offer plaintiff, by her counsel, then and there

objected, and to the receipt of said papers in evidence

for said purpose, for the reason that the same is incom-

petent, irrelevant and immaterial.

Which objection was then and there sustained by the

Court.

Which ruling of the Court the defendants, by their

counsel, then and there duly excepted, which exception

was allowed by the Court.

Whereupon the witness testified that Al. Lowe held
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the office of street commissioner and a mayor was elec-

ted; his name was Cashell.

The witness then and there being cross-examined by

counsel for paintiff, testified as follows:

"I was down some time during the day at Mrs. No-

dine's tent on the morning of the 28th day of February.

I was not there at the time Mrs. Nodine was removed and

her things cast into the street. I was there some time

during the time the tent was being removed. It took

some time to take that tent down, and I think I went

by the place a couple of times during the time the tent

was being taken down. I was not there and took no

part in the removal of Mrs. Nodine or the destruction

of her tent. I did not know of my own personal knowl-

edge when it was taken down, or who was present at

the time, or who took possession of the property, or who

went into possession of it. I don't know of my own

knowledge who directed the tearing down of the tent."

On redirect examination witness testified as follows:

"Mr. Eddy, chief of police was in charge of the work,

and taking down the tent at the time I was there."

Thereupon defendants, on their behalf, called as a wit-

ness T. D. CASHEL, who, being first duly sworn, tes-

tified as follows:

The defendant, by his counsel, handed the witness a

paper, marked "Defendants' Exhibit No. 9," and there-

upon the witness, in answer to the interrogatories, tes-

tified as follows:
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"I am familiar with the signatures attached to that

paper. That is the charter ratified by the people of

Nome at a mass-meeting held for that purpose. The

signatures attached to that document, in addition to my

own, are the signatures of the members of the committee

that was appointed by the citizens of Nome for the pur-

pose of drafting a charter, which was to be subsequently

ratified at another mass-meeting, but which was to be

amended, if need be, at that meeting. That is the orig-

inal charter, as I believe, as amended."

Whereupon defendants, W. T. Hume, of counsel, of-

fered in evidence the charter with the signatures at-

tached, for the purpose of showing the organization or

the Municipal Court, and for every other purpose for

which the other documents and records were offered.

To the offering and receipt of the same evidence, plain-

tiff, by her counsel, objected, for the reason that the

same was incompetent, immaterial and irrelevant and

tend to prove no issue of the cause.

Thereupon the Court overruled the objection of coun-

sel for the plaintiff, and ruled that the same be received

for the sole purpose of showing the existence of the con-

sent government for the purpose of rebutting or mitigat-

ing the exemplary damages. The papers were received

in evidence and marked "Defendants' Exhibit No. 9."

Thereupon the witness testified as follows:

"The amendment, changing the name of Anvil City,

in section 1, to the name of Nome, was made at a mass-

meeting held for the purpose of ratifying the charter
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and amending it. I know the signatures of those per-
sons: T. D. Cas'hell, William M. Eddy, C. F. Olaflin, E.
S. Ingraham, E. B. Milroy, E. R. Beeman and Arthur M.
Pope, to the signatures of those identical persons. Those
names attached to the document now handed me con-
stitute or form the council of the city of Nome, of the
consent government."

Whereupon the defendants, by W. T. Hume, of coun-
sel, offered in evidence documents exhibited to the wit-
ness; to the offer and receipt of which the plaintiff, bv
her counsel, then and there objected, on the ground thai
the same is immaterial, irrelevant and incompetent for
any purpose, which objection the Court then and there
overruled and the paper shown the witness was ad-
mitted, received in evidence, and marked "Defendants'
Exhibit No. 10."

Whereupon defendants, by counsel, offered in evidence
letter of memorial, addressed to the President of the
United States, which paper was received in evidence
marked "Exhibit No. 10."

'

Whereupon witness testified as follows (being handed
two papers):

"I recognise those papers. They were received
through ,he mai , bj ujm3t .

n pep[y ^ ae ^
ust introduced, one being a letter from the secretary of
the Present of the United States, and the other lornJohn V\

. Griggs, Attorney General."
Whereupon defendants, by their counsel, then and

there offered the letters in evidence, for the purpose here-
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tofore stated. To the offer and receipt of the same in

evidence, plaintiff, by her counsel, objected; which ob-

jection was overruled by the Court, and they were re-

ceived in evidence and marked "Defendants' Exhibit No.

11."

Whereupon the witness testified as follows:

''I was present at the time of the removal of the tent

formerly occupied by Mrs. Nodine sometime in Febru-

ary, 1900—February 28th. I saw Mr. Eddy superintend-

ing the removal of the tent, he and, I believe, one or two

of his deputies. One in particular I remember, a fel-

low by the name of Morris. They called him "Fatty

Morris." I didn't see either Hoxsie or Muther there par-

ticipating in the removal of the tent, and I don't think

they were present. The most of the time this tent was
being removed these same men were managing it being

removed. The tent was situated with reference to the

street that was then known as Front street or First

street—it occupied nearly all of Front street. I believe

there was one or two or three feet of the tent standing

upon the lot on which is now situated the Warwick
saloon.

Whereupon defendants, by their counsel, then and
there asked the witness the following question:

"Do you know whether or not the city council of the
city of Nome or the municipality of Nome, had taken
any official action with reference to the existence of this

tent in the public street there of the city of Nome prior
to its removal?"
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To the asking and answering of which question plain-

tiff, by her counsel, then and there objected, for the rea-

son that the same was immaterial, irrelevant and in-

i

competent. '

Thereupon the Court made the following statement:

"Is there any claim that Hoxsie was claiming the

ground or this part of the ground, or is it claimed that

Hoxsie claimed the ground back of this the balance, ex-

cept the three or four feet of the ground upon this where

the tent stood, or is it claimed that this tent was re-

moved under this writ of restitution?"

Thereupon W. T. Hume, of counsel for the defendants,

stated: "Under the writ of restitution; yes, sir."

Whereupon the Court then and there sustained the ob-

jection of plaintiff's counsel, to which ruling of the Court

the defendants then and there duly excepted, which ex-

ception was allowed by the Court.

Whereupon the witness testified as follows:

"As mayor of the city of the municipality of Nome, I

know that the people generally, property owners of the

municipality of Nome, paid taxes for the support of the

municipality of Nome, and its Government. There were,

probably, fifty exceptions, that did not—that refused

to pay taxes1—directly refused to pay taxes. The busi-

ness men of the town subscribed and paid their taxes,

and assisted with the subscription to complete the gen-

eral tax levied."

Whereupon, the examination of said witness closed,
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and the foregoing is all of the testimony and evidence

given by the witness, T. D. Cashel, on the trial of the

above-entitled case.

Whereupon, defendants recalled in chief, ALONZO

RAWSON. '
i

Whereupon, defendants, by their counsel, asked the

witness the following question:

Q. Mr. Eawson, at the time of the appearance of the

defendant at the trial against her in the Municipal Court

in Hoxsie vs. Nodine, did the defendant Nodine make

any protest or objection to the jurisdiction of the Court

or to the Court entering upon the trial and conducting

the trial by the Court of the case before you?

To the asking and answering of which question, plain-

tiff, by her counsel, then and there objected, on the

ground that the same was irrelevant and immaterial.

Which objection the Court then and there sustained, to

which ruling of the Court, defendants, by their counsel,

then and there excepted, which exception was allowed

by the Court.

Whereupon the defendants asked the witness tho fol-

lowing question:

Q. Did they file any objections of any kind?

To the asking and answering of which question, plain-

tiff, by her counsel, objected, for the reason that the same

is irrelevant and immaterial, which objection was sus-

tained by the Court, to which ruling of the Court de-
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fendants then and there excepted, which exception was

allowed by the Court.

Whereupon the witness testified as follows:

"There were no other files in that case, excepting those

I have referred to here in this case."

Whereupon, the examination of said witness closed

and the foregoing is all the testimony and evidence given

by the said witness when recalled as a witness on the

stand in the above-entitled cause.

Whereupon defendants produced, on their behalf, AL.

L. LOWE, who being first duly sworn, testified as fol-

lows:

"I occupied in the municipality of Nome the official

position of acting chief of police for a while and street

commissioner for about a year, and superintendent of

the hospital and member of the city council. I am a

member of the municipality at the present time. I am
also United States Deputy Marshal and jailer under

Marshal Richards. I was familiar with the location of

the tent known as the Nodine tent along in February,

along about the 25th of February, 1900, and just prior

to that time in 1900. I was present during the time of

the removal of the tent before it was finished. I was
not there at the time of the beginning of the removal.

The tent was being removed under the direction of Chief
Eddy, chief of police Eddy."

Whereupon defendants, by their counsel, asked the

witness the following question:
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Q. I will ask you where that tent was situated, with

reference to the public streets of the city of Nome.

To the asking and answering of which question, plain-

tiff, by her counsel, duly objected, for the reason that

the same was incompetent, irrelevant and immaterial;

which objection was sustained by the Court; to which

ruling of the Court the defendants then and there duly

excepted, which exception was allowed by the Court.

Whereupon defendants, by their counsel, asked the

witness the following question:

Q. As superintendent of streets, I will ask you to

state whether or not you had served any notice upon Mrs.

Nodine with reference to the removal of that tent, and

as to whether or not it interfered with the use of the

public streets in the city of Nome, at any time prior to

the 28th of February, 1900.

To the asking and answering of which question, the

plaintiff, by her counsel, then and there objected, for the

reason that the same was immaterial and irrelevant;

which objection was sustained by the Court; to

which ruling of the Court defendants, by their counsel,

then and there excepted, which exception was allowed

by the Court.

Whereupon examination of said witness closed, and
the foregoing is all the testimony in evidence given by
said witness on the trial of the above-entitled cause.
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Whereupon the defendants, in their behalf, recalled

as a witness M. E. SPIERS, who testified as follows:

"I have already been a witness in this case. I am ac-

quainted with J. C. Muther and with Charlie Hoxsie,

and with William M. Eddy. I never knew Mrs. Nodine.

I have seen her two or three times. I am not acquainted

with her, but have met her for some days here in Court.

I know when the tent, known as the Nodine tent, was

removed, in February, 19O0. Prior to its removal it was

situated on Front street, near the Hoxsie building, near

where the Warwick now is. I participated at the tear-

ing down of that tent, under the direction of Mr. Eddy.

Neither Mr. Hoxsie or Mr. Muther, were present, and 1

didn't see either one of them working: around there any-

where, or doing anything. I went over there about ten

o'clock in the morning and stayed until six o'clock that

night. I was there from the beginning of the taking

down of the tent until the finish. I ran over the lumber

roughly as to measurement that was in the tent. There

was something between nine hundred to a thousand feet

in the frame. The lumber, about the 28th day of Feb-

ruary, 1900, was worth $125 a thousand. The character

of lumber that was in that tent was not worth more than

that. I was buying that same kind of stuff for $125

a thousand. I know what the value of tents of that

character and size in Nome were worth at that time.

That tent may have been worth in the neighborhood of

$100. I know how long it took to put up that tent. I

put it up in—I finished in a little over a day putting it
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up. I put it up and it took a little over a day to put it

up. It was about twelve hours' work."

Whereupon the witness, being cross-examined by coun-

sel for the plaintiff, testified as follows:

"I put it up right back of Mr. Muther's store after I

had torn it down. After I tore it down I took it to Mr.

Muther's store and put it up back of his store. I took

it up there and put it up the day after it was taken down.

I put it up on his ground. On my former examination

I testified that at the time I went down there and took

that tent down, tore it down, when I went down there

I was working for Mr. Muther. I testified that Mr.

Muther directed me to go down there and take that tent

down. Mr. Eddy directed me. Mr. Muther didn't know

any more about it than I did, excepting that he let me

go down. Mr. Eddy came after me to go down there and

do that work when I was working on Mr. Muther's build-

ing, and Mr. Muther allowed me to go with him. The

truth about the matter, as to how I came to go down

there, is; that Eddy said, 'Why he didn't know a great

deal about building and he had a gread deal to do that

day, and didn't intend to pay much attention to taking

that tent down and that the tent had to be taken down.'

Muther wanted it taken down in good shape, and he

was very willing to let him have some one to take it

down right so as not to have it all torn to pieces, and

he said: 'Why, I will let you have two men that can go

down there. If they can do anything for you, you may

have them.' And Eddy told him that he wanted the
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men, and he told him that he wanted me to go down
there to take that tent down. Mr. Muther was there

at the time.

On redirect examination, witness testified that Mr.

Eddy paid him for taking that tent down.

Whereupon, examination of said witness closed, and
the foregoing is all the testimony and evidence given
by said witness on the trial of the above-entitled cause.

Whereupon defendants produced on their behalf, AL-
EXANDER SMITH, who, being first duly sworn, testi-

fied as follows:

"My name is Alexander Smith. I am a carpenter. I

know Mrs. Nodine by sight. I know where her tent was
in the month of February, 1900. It was down near
Hoxsie's. It was right near there by Hoxsie. I don't
know the date when that tent was taken down and re-
moved from the place where it was, but I helped to take
it down. A man by the name of Spiers helped me to
take it down. I was working under the direction of Mr
Eddy at that time. There was 941 feet, as near as I
can estimate, of lumber in that tent. The value of lum-
ber of that character in the tent here in Nome in the
month of February, 1900, at the time the tent was taken
down varied from |1(M) tQ |i25 ^ th^ t

.m^ ^^ ^
ftl-5 a thousand."

On cross-examiuatioa witness testified as follow
"I measured the lumber ia the teut. I measured it
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about a month ago. I know where that lumber is now.

It is in the possession of Mr. Muther, I believe."

Whereupon the examination of the witness closed.

The foregoing is all the testimony and evidence given by

said witness upon the trial of the above-entitled cause.

Thereupon defendants, in their bedialf, produced as a

witness, J. C. MUTHER, who being first duly sworn, tes-

tified as follows:

"I am one of the defendants in this case. I know

where the tent was that was known as the 'Nodine tent'

in the month of February. It was on the street in front

of where the Warwick Saloon now is. It may have been

one foot or two feet extending over the sidewalk. I

heard the answer to Mr. Baker to the question propound-

ed to him that I was the instigator of' this building be-

ing torn down and removed, and that I was the man who

bought the building, and it was through my instrument-

ality that it was torn down. I had nothing at all to do

with the tearing down or the removal of that building.

And nothing at all to do with it except to buy it at pub-

lic auction and pay for it after it was delivered to my
place of business. I refused to pay for it or to have any-

thing to do with it until it was delivered to me at my
place of business."

Whereupon a paper is handed to the witness and con-

cerning same, witness testified as follows:

"I believe that the paper sihown me was the bill of sale

from the chief of police for that tent. The signature at-
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tached to it is William M. Eddy's. This paper was

handed to me by chief of police Eddy, one of the defend-

ants in this cause."

Whereupon defendants, by J. E. Fenton, of counsel,

offered in evidence the paper identified by the witness

as being the evidence of title or bill of sale of the per-

sonal property from chief of police Eddy to the defend-

ant J. C. Muther, and thereupon the plaintiff, by her at-

torney, objects to the introduction of the paper in evi-

dence, for the reason that the same is incompetent, ir-

relevant and immaterial; which objection is sustained

by the Court, to which ruling of the Court the defendants

then and there duly excepted, which exception was al-

lowed by the Court, and the paper was marked for identi-

fication "Defendants' Identification No. 1."

(Witness continuing): "I did not offer to return the

tent to Mrs. Nodine before it was removed or after it

was sold to me. But before the tent was removed I

went to her lawyers and offered, through her lawyers, to

return this tent to iher—Green and Clark. Clark, one of

her lawyers, said they would not accept it; said there

was a new lawyer in Nome by the name of Hannum,

and they wanted a big damage suit and wouldn't accept

anything. Mrs. Nodine did not, or any one acting for

her, ever at any time make any demand whatever upon

me for the return of this tent and foundation that I pur-

chased."

To the asking and answering of whieh question, plain-

tiff, by her counsel, objected and moved to strike out the
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answer, for the reason that the same was immaterial;

which objection was sustained by the Court, to which

ruling' of the Court defendants then and there excepted,

on the ground that it appears by the evidence that the

defendant Muther came into the lawful possession of the

property, and therefore a demand was necessary. Al-

so excepted to the ruling of the Court striking out the

answer of the witness, which exception was duly al-

lowed by the Court.

Whereupon, defendants, by their counsel, asked the

witness the following question:

Q. Wlhat did you pay for this tent and foundation?

To the asking and answering of this question, plain-

tiff, by her counsel, then and there objected, for the rea-

son that same is immaterial, which objection was sus-

tained by the Court; to which ruling of the Court de-

fendants, by their counsel, then and there duly excepted,

which exception was allowed by the Court.

Whereupon the witness testified as follows: "I know

the value of tents of the character of this tent that was

moved during the month of February, and especially

about the 28t)h day of February, 1900, for I deal in tents.

I cannot state what the actual value of a tent of this

character was, only what they sold for here."

Whereupon defendants, by their counsel, asked the

witness the following question.

Q. You can only judge for what they sold for, and in

that manner reach a conclusion as to the value. State

what the actual value of tents of the character of the
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one purchased by you was in the town of Nome, at that

time, February, 1900?

To which question the witness answered as follows:

"What I was trying to say is this: That a tent sold in

the same month larger than this one for"

—

Whereupon plaintiff, by her counsel, moved to strike

out the answer as not responsive to the question; which

motion the Court then and there allowed, to which ruling

of the Court the defendants then and there duly ex-

cepted, which excepted was allowed by the Court.

Whereupon the witness testified as follows: "I esti-

mated the tent, without the lumber, on the 28th day of

February, 1900, to be of the value of $50. I was familiar

with the value of lumber, of the character in this tent,

on the 28th of February. I know how much lumber

there was in this tent at that time, because I have got

it now. The value of the lumber that was in that tent

on the 28th day of February, 1900—there is a trifle over

600 feet in that tent and lumber was bought for $100 a

thousand. At that time it was worth $100 a thousand.

What lumber was in that tent was worth in the market

about $90; $90 was the value of the lumber. I have the

tent and lumber now. I would not dispose of it, because

at that time, I wanted to give it back and I offered to

give it back two or three times, but they refused; for

that reason I have kept it altogether until now."

Upon cross-examination by attorneys for the plaintiff,

the witness testified as follows:

"I was engaged in the mercantile business in Nome
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in .February, 1900, buying and selling goods. I was not

dealing in lumber, but I was buying tents, and sold them.

'Lumber I bought for some building purposes, but I didn't

deal in lumber. I stated that lumber was worth $100

a thousand feet at that time. I bought it for that price

during that month myself. There was a trifle over 900

feet in the building; I think, there was about 900 feet.

The tent was worth $50; and the tent and the lumber

were worth $140. I should put that value as a reason-

able price. I paid $197 for the tent and lumber that 1

purchased from the chief of police, because I wanted

a tent of that kind for a storeroom in the rear of my

store at that time. It had a particular value to me then

at that time. I just happened to want a tent of that

kind, and couldn't get any just to suit me and this

chance came up and I bought it. That is just the rea-

son. I was here in July, 1899, and I was familiar with

the waterfront at Nome at that time."

Wherefore plaintiff, by her counsel, asked the witness

the following question:

Q. Look at that picture and state, Mr. Muther,

whether or not that is a correct representation of the

ground which is now occupied by the Warwick, Dexter

and those other buildings along there as it existed in

Nome, in July and August, 1899.

To the asking and answering of which question, the

defendants, by their counsel, then and there objected,

for the reason that the same is incompetent, irrelevant

and immaterial, and not proper cross-examination, which
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objection was overruled by the Court; to which ruling

of the Court defendants then and there excepted, which

exception was allowed by the Court, and the witness an-

swered:

"This picture looks very familiar, but it is not in the

neighborhood of the Warwick Saloon. I don't recog-

nize the point where your pencil is as the exact, or ap-

proximately, the exact point where the Warwick Saloon

is, but, of course, there have been so many changes, and

the changes have been so great that I do not recognize it

now as that neighborhood."

Whereupon the examination of said witness closed,

and the foregoing is all of the testimony and evidence

given by said witness upon the trial of the above-en-

titled cause; and thereupon the defendants then and

there rested their case; and thereupon the plaintiff then

and there rested her case; and defendants then and there

asked the Court to instruct the jury in writing as fol-

lows:

INSTRUCTION No. 1.

"This action is brought by the plaintiff against the de-

fendants, Charles Hoxsie, W. M. Eddy, and J. C. Muther,

jointly, for damages for an alleged joint tort or wrong-

ful conversion of the personal property of the plaintiff

in their complaint."

INSTRUCTION No. 2.

"I further instruct you that the plaintiff in this case

having alleged in her complaint a joint tort, and a joint

conversion and destruction by the defendants jointly, of
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the personal property of the plaintiff therein described,

she must prove by a preponderance of the evidence that

the personal property of the plaintiff described in the

complaint, or some part thereof, was- wrongfully taken

or converted, or destroyed by the defendants acting in

concert and jointly; and unless you find from a prepon-

derance of the evidence that the defendants acting in

concert and jointly wrongfully destroyed or converted

the personal property of plaintiff described in the com-

plaint, then the plaintiff cannot recover in this action,

and you must return a verdict in favor of the defend-

ants."

INSTRUCTION No. 3.

"I further instruct you that if you find from a pre-

ponderance of the evidence that the defendants, acting

jointly and in) concert, wrongfully destroyed or converted

the property of plaintiff described in the complaint, then

I instruct you that the measure of damages of the plain-

tiff is the actual value of the property so destroyed or

converted at the time the same was destroyed or con-

verted."

INSTRUCTION No. 4.

"I further instruct you that the measure of damages

of the yjlaintiff in this case that she is entitled to re-

cover against the defendant J. C. Muther is the actual

value of the property described in plaintiff's complaint,

if any, which the defendant J. C. Muther purchased and

took possession of at the time the said defendant Muther

took possession of the same."
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INSTRUCTION No. 5.

"I further instruct you that if you find from a pre-

ponderance of the evidence that the defendant W. M.

Eddy, at the time alleged in the complaint, unlawfully

and wrongfully took possession of, or destroyed the prop-

erty of, plaintiff described in the complaint, or any part

thereof, but do not find from a preponderance of the evi-

dence that either the defendant Hoxsie or Muther in any

way participated in, or assisted the said Eddy in taking

possession of the same, then I instruct you that the plain-

tiff having alleged a joint conversion of the property de-

scribed in the complaint, she cannot recover, and your

verdict shall be for the defendants."

The Court then instructed the jury as follows:

Gentlemen of the Jury:

1.

This is an action brought for the conversion, destruc-

tion of and damage to personal property and the de-

struction of plaintiff's business.

2.

The defendants claim to have acted under the author-

ity of a writ issued out of the so-called Municipal Court

of Nome.

3.

I charge you that the writ issued out of that so-called

court was void and without authority of law, and that

it was not a protection to them or either of them, and

did not authorize them, or any of them, to enter upon

premises of plaintiff or to sell or to remove her personal



vs. Jamie M. Xodhic 117

property or to destroy her business. And that the de-

fendants Hoxsie and Muther took such part in the pre-

tended legal proceedings and in the removal and destruc-

tion of plaintiff's property and business as to make them

equally liable with the defendant Eddy.

4.

The plaintiff claims damages for the actual value of

the property destroyed as well as the actual valup of the

business that was put an end to and destroyed by the

loss of her property and the demolition of her lodging

house. She further claims exemplary damages, charg-

ing the defendants as being willful and malicious in the

conversion and destruction of her property.

5.

I charge you that in this case the plaintiff is entitled

to recover her actual damages—that is, such a sum of

money as would fairly and reasonably compensate her

for the loss and injury to her personal property and the

destruction of her business; and if you conclude from

the evidence that the conduct of the defendants was

malicious in removing or destroying her property, ex-

emplary or punitive damages may be given in addition

to the actual damages sustained, as a kind of punishment

to the defendants with a view to preventing similar

wrongs in future. Such damages are given in cases

where the evidence shows malice, gross negligence or

oppression on the part of the defendants; and if in this

case you find from the evidence such element entering

into the conduct of the defendants, it is your right and
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privilege to give to the plaintiff in addition to her actual

damage, such a sum as exemplary damages as in your

judgment is just and proper under all the circumstances

of the case.

6.

The Court has allowed the introduction of the records

of the so-called Municipal Court, together with the evi-

dence showing the existence in Nome of a consent gov-

ernment, for the purpose solely of rebutting the evidence,

if any there be, or inference from the evidence, if such

may be drawn, of malice, gross negligence, or oppression

on the part of the defendants, and for the purpose of

overcoming or reducing any sum that you may find due

plaintiff as exemplary or punitive damages.

7.

In determining the issues submitted to you in this case

you are the exclusive judges of all the facts and the

credibility of the witnesses. You are, however, in-

structed as follows:

First.—That your power to judge of the effect of evi-

dence is not arbitrary, but to be exercised with legal dis-

cretion and in subordination to the rules of evidence.

Second.—That you are not bound to find in conformity

with the declarations of any number of witnesses which

do not produce convictions in your minds as against a

less number or against a presumption or other evidence

satisfying your minds.

Third.—That a witness willfully false in one part of

his testimony may be distrusted in others.
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8.

In determining the weight and value to be given to

the testimony of any one witness, you should take into

consideration the interest, if any, he has in the event

of the trial; the candor or want of candor shown by the

witness in giving his testimony; his apparent fairness

or want of fairness; the opportunities of the witness to

know the facts and circumstances to which he testifies;

the probability or want of probability of the story told,

together with his conduct and demeanor on the wit-

ness-stand.

9.

You will not be governed, gentlemen, in your delibera-

tion by any malice or prejudice for or against any of the

parties to this action. Sympathy has no place in this

case. It is the evidence alone and such just and proper

inferences or conclusions as may be drawn from the

evidence that should govern you. The law as given you

by the Court is the law of the case and the law you are

bound to obey. Under such law and after a full con-

sideration and comparison of all the evidence, render

such a verdict as is in keeping with your best judgment

and good conscience.

I will say to you, gentlemen, that there has been some

evidence introduced in regard to the value of the posses

sory right or possessory title to this property. That will

be stricken out and will not be taken into consideration

by you.

The only question for }
rour consideration is the value
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of the property that was taken and removed or converted

by these defendants, and I charge you that they are

all jointly liable. You will make such an estimate as

will be the plaintiff's actual damages for the conver-

sion and removal of her property, and in addition such

reasonable sum as is just, and right to compensate her

for the loss of her business which was destroyed. That

is the actual damage, and that amount of money you are

bound to return in any event in this case.

If, then, you find that the taking and removing of this

property was with malice, oppression or gross negligence,

then you have a right to give this plaintiff exemplary

or punitive damages in the way of punishment.

And in estimating this sum you will not be governed

by prejudice or malice towards any one, but by cool, de-

liberation and careful judgment, and determine what is

right.

That, gentlemen, is the law governing this case, and

you are bound by it; you will render a verdict in unity

with it.

I will say to you, gentlemen, that there has been some

evidence introduced in regard to the value of the pos-

sessory right or possessory title to this property. That

will be stricken out, and will not be taken into considera-

tion by you. The only question for your consideration

is the value of the property that was taken and removed

or converted by these defendants, and I charge you that

they are all jointly liable; you will make such an esti-

mate as will be the plaintiff's actual damages for the

conversion and removal of her property, and in addition
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such reasonable sum as is just and right to compensate

her for the loss of her business, which was destroyed.

That is the actual damage, and that amount of money

you are bound to return, in any event, in this case.

If, then, you find that the taking and removing of this

property was with malice, oppression or gross negli-

gence, then you have a right to give this plaintiff ex-

emplary or punitive damages, in the way of punishment.

And in estimating this sum you will not be governed by

prejudice, or malice towards any one, but by cool de-

liberation and careful judgment and determine what is

right.

That, gentlemen, is the law governing this case, and

you are bound to obey it; you will render a verdict in

unity with it.

Mr. HUME. (Counsel for Defendant Hoxsie).—We de-

sire time, your Honor, to take our exceptions to the in-

structions of the Court.

Mr. STEELE (Counsel for Plaintiff).—We demand

that if counsel for the defendants desire to take any ex-

ceptions to the charge of the Court that they take them

now.

The COURT.—The Court will give time to prepare and

file a bill of exceptions and a stay of proceedings will

be granted in this proceeding—until Saturday; you will

have until Saturday to present your exceptions.

By consent of counsel, the instructions of the Court

may go out with the jury.

Mr. FENTON (Counsel for Defendant Muthei).—We
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desire at this time to request the Court to submit to the

jury a verdict in favor of the defendants.

The COURT.—Denied.

Mr. FENTON.—To which the defendants except.

Defendant Charles E. Hoxsie and defendant J. C.

Muther request the Court to submit to the jury the fol-

lowing; form of verdict:

"We, the jury, find a verdict in favor of the defendants

Charles E. Hoxsie and J. C. Muther."

The COURT.—No.

Mr. FENTON.—To which defendants Hoxsie and Mu-

ther except.

Defendant J. C. Muther requests the Court to submit

to the jury the following- verdict: "We, the jury, in

this case find a verdict in favor of the defendant J. C.

Muther."

(No ruling.)

The defendant Charles E. Hoxsie requests the Court

to submit to the jury the following form of verdict:

"We, the jury in this case, find a verdict in favor of the

defendant, Charles E. Hoxsie."

The COURT.--Denied.

Mr. FENTON.—To which defendants except.

The COURT.—The exceptions will be allowed.

The jury thereupon retired to consider their verdict.

Only one form of verdict was given to the jury, which

was in favor of plaintiff.

Be it further remembered that on the Saturday fol-

lowing the above proceedings, the counsel for the de-
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fendants duly presented to the Court their exceptions

in writing to the instructions given and refused, where-

in they and each of them separately excepted to each

instruction offered and refused, and separately excepted

to instructions Nos. 3, 4, 5, 6, 7, 8 and 9 given by the

Court.

No. 46.

Defendants' Identification No. 1.

LAWS AND REGULATIONS OF THE MUNICIPAL-
ITY OF ANVIL CITY, DISTRICT OF

ALASKA, U. S. A.

Whereas, in order to provide a form of government

for the inhabitants of the Municipality of Anvil City,

in the District of Alaska, U. S. A., we the citizens there-

of, do ordain and establish the following laws and regu-

lations for the proper and sufficient government thereof.

Article I.—Boundaries!.

Section I. The name of this municipality shall be

Anvil City.

Section II. The boundaries thereof are as follows,

to wit: Commencing at the government monument No.

one on the east bank of Snake River, near the mouth

thereof, thence running southerly to a point in the mid-

dle of the channel at the month thereof at its confluence

with the Bering Sea, which shall be the point of be-

ginning, thence in a westerly direction along the shore

of the Bering Sea a distance of one mile, thence norther-

ly and at right angle a distance of one mile, thence
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easterly at a right angle, a distance of two miles, thence

southerly and at right angle to the shore line of Bering-

Sea, thence westerly along the shore line of Bering-

Sea to the point of beginning.

Article II.—Government.

Section I. The power and authority given to this

Municipality is vested in a Mayor and Municipal Council,

a Municipal Judge, Chief of Police, Municipal Clerk,

Municipal Treasurer, Fire Warden and ITealth Officer,

and their successors in office, to be exercised in the

manner hereinafter prescribed.

Section II. The Mayor, members of the Municipal

Council, Municipal Judge, Chief of Police, Municipal

Treasurer shall be elected for the term of one year and

shall hold their office until their successors are elected

and qualified.

Section III. The Municipal Council shall consist of

two Councilmeu to be elected from each ward as here-

inafter provided for.

Section IV. An office shall be deemed vacant upon

i.he death or resignation of the incumbent or when he

shall absent himself from the City, without the consent

of the Council for a period of thirty days or when a

person elected shall fail to qualify therefore within the

time prescribed.

Article III.—Organization and Powers of Council.

Section I. The Council must provide for the time

and place of its regular meetings, at any of which it

may adjourn to the next succeeding regular meeting

or to some time specified prior thereto and it may be
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convened by the Mayor at any time upon notice to the

members present in the Municipality.

Section II. A majority of the members of the Council

shall constitute a quorum to do business, but a less

number may meet and adjourn from time to time and

compel the attendance of absent members.

Section III. The Council may adopt rules for the

government of its members and its proceedings, and

shall at its first regular meeting choose a President pro

tempore who shall preside over the council in the ab-

sence of the Mayor, and in case of his absence from the

Municipality shall be Acting Mayor, with all the powers

and duties of the Mayor. It must keep a journal of its

proceedings, and on the call of any two of its members

must cause the yeas and nays to be taken and entered

on its journal upon any question before it. Its deliber-

ations and proceedings must be public.

Section IV. The Council may punish any member

for disorderly and improper conduct at any meeting or

for refusing or neglecting to attend any regular meeting

without sufficient excuse therefor, either by censure or

expulsion. A two-thirds vote shall be necessary to ex-

pel any member.

Section V. The Mayor shall be ex- officio President

of the Council. He is not entitled to vote except in

case of tie vote. He shall preserve order, enforce the

rules of the Council and determine the order of business,

subject to such rules and to an appeal from his decision.

Section VI. On the third Tuesday in September next

following any general Municipal election there must be

a regular meeting of the Council newly elected.
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Section VII. The council has power and authority

within the limits of these laws and regulations:

1st. To make by-laws and ordinances not repugnant

or in conflict with the laws of the United States.

2d. To provide by ordinance a general method for the

levy and collection of revenues for Municipal purposes.

3d. To prevent and remove nuisances, to prevent the

introduction into the Municipality of contagious or

other diseases and to establish regulations for the pres-

ervation of the general health of the inhabitants of the

Municipality.

4th. To provide for the support and care of the indi-

gent poor, sick and helpless, and for the restraint and

support of the insane.

5th. To provide and maintain Police Force and Fire

Department.

6th. To, provide for the survey of the blocks, lots,

streets and alleys of the Municipality, and for the nam-

ing of the streets.

7th. To establish and regulate the fees and compen-

sation of the officers of the Municipality, PROVIDED,
always, that the Mayor and Council shall serve without

remuneration.

8th. To appropriate money for Municipal expendi-

tures and to provide for the payment of the debts of the

same.

9th. To regulate the storage of explosive and com-

bustible material; to examine into the condition of flues

and chimneys and to provide regulations for the same.
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10th. To grant privileges and franchises within the

limits of the Municipality.

11th. And to have such other and further powers

as shall be necessary in carrying into effect these rules

find regulations and for the good order aud government

of tlie Municipality.

Article IV.—Powers and Duties of the Mayor.

Section I. The Mayor is the Chief Executive of the

Municipality and must exercise a careful supervision

over its general affairs and subordinate officers. He

shall, at the first regular annual meeting of the Council

communicate by message to that body a general state-

ment of the condition of affairs of the Municipality, and

recommend the- adoption of such measures as he may

deem expedient and proper and to make such special

communication to the Council from time to time as he

may think proper and useful.

Section II. He shall take and approve all official

undertakings which the ordinances of the Municipality

may require any officer to give as surety for the faithful

performance of his duty, or any undertaking which may

be required of any contractor for the faithful perform-

ance of his contract. And when he approved such under-

taking he must immediately file the same with the Mu-

nicipal Clerk.

Section III. He shall perform such other duties and

exercise such other authority as shall be prescribed by

these laws and regulations or by any city ordinance or by

any law of the United States.

Section IV. No ordinance passed by the Council
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shall go into force or be of any effect until approved by

the Mayor, except as provided in sections five, six and

seven, following, of this article.

Section V. Upon the passage of any ordinance the

enrolled copy thereof, attested by the Municipal Clerk,

shall be submitted to the Mayor, by the Clerk, and if

the Mayor approve the same, he shall write upon it

''Approved" with the date thereof, and sign it officially,

and thereupon, unless otherwise provided therein, such

ordinance shall become law and be in force and effect,

Section VI. If the Mayor does not approve any ordi-

nance so submitted, he must within ten days from the

receipt thereof, return the same to the Clerk with his

reasons for not approving it, and if the Mayor does not

so return it, such ordinance shall become a law as if he

had approved it.

Section VII. Upon the first meeting of the Council

after the return of an ordinance from the Mayor, not

approved, the Clerk shall deliver the same to the Council,

together with the message of the Mayor, which must

be read, and such ordinance shall be put upon its passage

again, and if two thirds of all the members constituting

the Council vote in the affirmative, it shall become a

law, without the approval of the Mayor, and not other-

wise.

Section VIII. He shall appoint a Municipal Clerk,

Fire Warden, Health Officer and may appoint a Munici-

pal Attorney, such appointments to be ratified and con-

firmed by a majority vote of the Council. Such officers

to hold office until the next succeeding general Munici-
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pal election and until their successors are appointed and

qualified, unless sooner removed.

Article V.—Municipal Judge—His Jurisdiction, Powers,

etc.

Section I. The Municipal Judge is the Judicial offi-

cer of the Municipality, and shall hold a Court therein

which shall be known as "The Municipal Court.''

Section II. He shall have jurisdiction of all crimes

and offenses defined and made punishable by any ordi-

nance af the Municipality and of all actions brought

to recover or enforce any forfeiture or penalty declared

or given by any such ordinance. He shall have the

authority and jurisdiction given to Justices of the Peace

(by the laws of the State of Oregon, in both civil and

criminal matters, and in all proceedings in his Court shall

be governed and regulated by the general laws of the

State of Oregon applicable to the Justices of the Peace

and Justices' Courts in like or similar cases. And in

addition thereto shall have authority and jurisdiction

in the matter of disputes ini possessory rights of real

estate within the limits of the Municipality until the

adjudication of said rights by the United States Dis-

trict Court of Alaska. Such proceedings shall be con-

ducted in all respects as other civil actions.

Section III. All fines imposed by the Municipal Judge

and all penalties recovered before him for any violation

of any Municipal ordinance shall, when received or col-

lected by him, be paid to the Municipal Treasurer at the

end of each week, together with an itemized statement

thereof, and the Treasurer shall give him duplicate
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receipts therefor, one of wihick shall be filed with the

Municipal Clerk.

Section IV. He shall on the first of each month

make a report to the Council of all business transacted

before him as such Municipal Judge, showing the amount

of money received or collected on account thereof.

Section V. The fees of the Municipal Judge for ser-

vices in civil actions shall be as follows, to wit: For is-

suing any summons, writ, warrant, process or order in

any action or proceeding, other than a subpoena, fifty

cents. For issuing a subpoena twenty-five cents. For

taking an undertaking or bond, fifty cents*. For giving

and entering) final judgment, upon trial by jury, one

dollar. For giving and entering judgment for trial by

the Court, fifty cents. For any other docket entry,

twenty-five cents. For swearing a witness or juror,

twenty-five cents. For taking an affidavit, including the

administration of the oath, twenty-five cents. For fil-

ing each paper or pleading required to be filed, ten cents.

For furnishing a bill of fees to any party, twenty-five

cents; for issuing a commission to take testimony, fifty

cents. For making a certified copy of any proceedings

in a Justice's Court, or before him, for each folio twenty-

five cents. For performing a marriage ceremony and

making a return thereof Fifty Dollars. (?)

Article VI.—Chief of Police—His Duties, Powers, etc.

Section I. The Chief of Police shall be the conserva-

tor of the peace and shall have authority and jurisdic-

tion to arrest all persons guilty of a breach of the peace

or the violation of any municipal ordinance, and take
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thorn before the Municipal Judge. He shall collect all

delinquent fines, taxes, assessments and subscriptions

due the Municipality, and shall pay all moneys so col-

lected to the Municipal Treasurer, taking- duplicate re-

ceipts for the same, one of which shall be filed with the

Clerk. He shall serve all processes issuing out of the

Municipal Court. He shall have authority to appoint

such number of policemen as the Council may authorize,

said appointments must have the ratification and con-

firmation of the Council.

Section IT. It shall be the duty of the Chief of Police

to supervise all Municipal property and prevent the loss

and destruction thereof. He shall attend all meetings

of the Council and perform the duties of Sergeant at

Arms to said body and shall perform such other duties

as may be imposed upon him by ordinance. He shall

make a monthly report to the Council of all business by

him transacted and a statement of all public moneys

received by him during said time, and the disposition

thereof.

Article VII.—Duties of Municipal Treasurer.

Section I. He shall receive and safely keep all

moneys that shall come into his hands belonging to the

Municipality of Anvil City and pay out the same upon

the warrant or order signed by the Clerk and counter-

signed by the Mayor, and shall keep account of the re-

ceipts and disbursements, and at all times keep his

books open to inspection of the Council, and at the ex-

piration of his term of office shall turn over to his succes-

sor all moneys, books and papers belonging to his said

office.
i
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Section II. He shall act as Assessor, by and under

the direction of the Council, as provided by ordinance.

Article VIII.-—Duties of the Municipal Clerk.

Section I. He shall be ex-officio Auditor and Clerk of

the Council and to him must be presented all claims and

accounts agtainist the Municipality. He shall keep ac-

curate minutes of all proceedings of the Council and a

correct record of ail official business transacted by him.

It is his duty also to file every paper presented to him

officially and to take charge of and safely keep all papers

and records of the Municipality. He shall audit all ac-

counts and demands and report them to the Council with

all convenient speed, together with an explanation that

may be deemed proper or pertinent by him.

Section II. When the Council orders any demand or

account to be paid, if money has been appropriated for

that purpose, and not otherwise, the Clerk must draw

an order on the Treasurer for the amount ordered paid,

which warrant must be draAvu on the special or general

fund appropriated therefor, and be signed by the Clerk

and countersigned by the Mayor in their official capacity.

Section III. He must issue all licenses and permits

authorized by Municipal ordinance upon delivery to him

of the receipt of the Treasurer for the amount of money

required for such license; provided that in such cases

as the Council, by the provisions of these laws and regu-

lations or by ordinance, are or shall be required to make

special order, license shall be! issued only on such order.

Section IV. The Clerk must keep books of account,

showing all sums appropriated, the date thereof, out of

what fund payable, the date and amount of all orders
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or warrants drawn thereon and to whom payable, and

all such other matters and things as may be prescribed

by ordinance or be proper or necessary to a correct un-

derstanding- of the Municipal finances.

Section V. He shall make out and report to the

Council a monthly statement of all the business trans-

acted in liis office and of the amount of money received

-and collected by him, and the disposition made thereof.

Article IX.—Fire Warden, His Duties and Powers.

Section. I. He shall in all cases of fire, have absolute

command control of the water works and all of the

Fire apparatus belonging to the Fire Department, and

(keep the same in repair. It shall be the duty of the

Council to prescribe by ordinance such rules and regula-

tions for the fire department as shall seem best. It shall

be the duty of the Fire Warden, should any emergency

occur during a conflagration, which, in his judgment re-

quires the removal of any building or buildings, by the

use of gun powder, or other means, for the purpose of

extinguishing such conflagration, to cause such removal

to be made. He shall perform such other duties as

shall be required by the Council.

Article X.—Health Officer, His Powers and Duties.

Section I. The Health Officer shall have charge of

the sanitation of the Municipality under the direction

and control of the Mayor and Council.

Article XI.—City Attorney—His Powers and Duties.

Section I. He must attend to all actions, suits or

proceedings in which the Municipality is legally inter-
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ested and give his advice and opinion in writing1 con-

cerning any matter in which the City is interested when

requested by the Mayor and Council to do so, and to at-

tend to such other matters as the Council may require.

Article XII.—Elections.

Section I. There shall be a general election in the

Municipality on the second Tuesday in September of

each year, at which all officers required to be elected by

the qualified voters of the Municipality, shall be elected.

Section II. The Municipality shall be and is divided

into three wards, to wit: First Ward to be all that part

of this Municipality lying and being situated west of

Snake River. Second Ward to be all that part of this

Municipality lying and being east of Snake River, as far

as the eastern boundary line of the now surveyed and

platted townsirte of Anvil City and following the said

line southerly to Bering Sea and notherly to the limits of

the Municipality. Third Ward to be all that part of

this Municipality lying and being east of the second

ward.

Section III. Council shall designate the polling

places in each ward and shall appoint three judges and

two clerks of election for each ward.

Section IV. The Municipal Clerk under the direction

of the Council shall give ten days' notice by publication

of hand bills posted in three public places in the Munic-

ipality, of each general election. The officers to be

elected, the polling places and the names of the Judges

and Clerks appointed to conduct the same.

Section V. No person shall be qualified to vote at

anv election under these laws and regulations who is
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not a citizen of the United States or one who has de-

clared his intention to become such, and who has not

resided in the Municipality for thirty days next preced-

ing such election.

.Section VI. All elections shall commence at one

o'clock in the afternoon and continue until nine o'clock

in the evening- of the same day, without closing the polls.

If any judge of election fails to attend and serve at the

proper time a majority of the voters present may elect

another in his place, and if any Clerk of election fails

to attend and serve at the proper time the Judges of

election may elect another in his place.

Section VII. The judges and clerks of election must

possess the qualification of voters, but a mistake or er-

ror in this respect, or a failure to give the notice herein

provided for shall not invalidate any election otherwise

legal.

Section VIII. On or before the second day after elec-

tion, the election returns must be filed with the Munic-

ipal Clerk, and on the third day after election the Clerk

shall call to his assistance two Notaries Public, residents

of the Municipality, and they three shall then canvas

the returns of the election.

Section IX. A written statement of the canvas shall

be made and signed by the canvassers, of a majority of

of them, and filed with the Municipal Clerk. Such writ-

ten statement must contain the whole number of votes

cast at the election, the number cast for any person for

any office, and the names of any persons elected, and to

what office.

Section X. Immediately after the completion of the
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canvas the Municipal Clerk must make and sign a cer-

tificate of election for each person thereby declared to be

elected and deliver the same to him.

Section XT. A certificate of election is primary evi-

dence of the fact therein stated, but the Council shall

be 1he final judge of the election and qualification of its

own members, and in case of a contest between persons

claiming to be elected thereto, must determine the same.

Section XII. The Council shall decide all contested

elections for the other officers provided for by these laws

and regulations.

Section XIII. The term of office of every person

elected to office under these laws and regulations shall

commence on the third Tuesday of September after his

election and terminate when his successor is elected and

qualified, and by such time such person must qualify

therefor by taking and filing an oath of office or he shall

be deemed to have declined and the office shall be

vacant. The term of office of every person appointed

to office under these laws and regulations shall com-

mence on 1 lie day following his appointment and termin-

ate when his successor is appointed and qualified, and he

shall within such day qualify for office by taking and fil-

ing his oath of office and giving such official undertaking

as may be required, or he shall be deemed to have de-

clined and the office be considered vacant.

Section XIV. A plurality vote shall be required to

elect each elective officer.

Section XV. All officers elected or appointed under

these laws and regulations before entering before their

duties of office must take and file with the Municipal
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Clerk an oath of office to the following effect: "I,

, do solemnly swear (or affirm) that I will sup-

port the Constitution of the United States and these

laws and regulations, and that I will, to the best of my
ability, faithfully perform the duties of (of)

the Municipality of Anvil City during my continuance

thereto, so help me God." If the person affirms, instead

of the last clause, there must be added, ''and this I prom-

ise under the pains and penalties of Perjury."

Section XVI. All laws of the State of Oregon regu-

lating and governing general elections and proceedings

incidental thereto shall apply to and govern elections

under these laws and regulations, except as otherwise

provided herein.
;

Article XIII.—Miscellaneous Provisions.

Section I. No money shall be drawn from the Treas-

ury but in pursuance of an appropriation for that pur-

pose by an ordinance, and an ordinance making an ap-

propriation of money must not contain a provision upon

any other subject, and if it does such ordinance as to

such provision shall be void, and not otherwise.

Section II. The style of every ordinance shall be-

"The people of the Municipality of Anvil City do ordain

ais follows": And all warrants issued by the Municipal

Clerk by virtue of the provisions of these laws and regu-

lations or of any ordinance shall run in the name of the

Municipality of Anvil City.

Section III. The official books and papers of all

officers mentioned in these laws and regulations are

municipal property and must be kept as such by such

officers during their continuance in office and then deliv-
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ered to their successors, and such books and papers may

be inspected at any time by a committee of the Council

appointed for that purpose or by the Mayor.

Section IV. Whenever any one holding an office cre-

ated by these laws and regulations or established by

ordinance shall neglect or refuse to pay over any moneys

belonging to the municipality at the time fixed by ordi-

nance for the payment therefor, his office shall be de-

clared vacant by the Council and some qualified person

appointed to serve therein for the remainder of the term.

Section V. The following bonds shall be furnished

to the Municipality of Anvil City by the following

officers, to wit, Municipal Treasurer, $10,000; the Muni-

pal Judge, |5,000; Chief of Police, $3,000, said bonds to

be filed before said officers shall take office and said

bonds to be approved by the Mayor before they are filed

with the Clerk.

Section VI. All officers serving without compensa-

tion as provided for by these laws and regulations, shall

be allowed a credit to the extent of One Hundred Dol-

lars on the taxes levied against them within the year.

Section VII. Except as otherwise provided herein

where any vacancy occurs in an elective office more than

sixty days prior to any general election the Council

shall call a special election to fill such vacancy, but

whenever such vacancy shall occur less than sixty days

prior to any such general election the Council shall ap-

point some responsible person to fill such vacancy.

Section VIII. These laws and regulations may be

amended at any general election or special election

called for that purpose, by a majority vote of the quali-



vs. Jennie M. Nodine. 139

fied voters of the Municipality voting at such election.

Any proposed amendment to be voted upon at any elec-

tion shall be by the Municipal Council published and

posted according to ordinance, and at least thirty days

prior thereto. And the Council may call a special elec-

tion for the purpose of amending these laws and regula-

tions, by publishing and posting notices thereof in three

public places within the Municipality, at least thirty

days before the time set for such special election.

Article XIV.—Schedule.

Section I. The first general election under these laws

and regulations shall be held on Tuesday the twelfth

instant. The polls to be opened at one o'clock in the

afternoon of said day and remain opened until nine

o'clock in the evening of the same day.

Section II. The following places in each ward shall

be and hereby are designated as polling places, to wit:

First Ward: .

Second Ward: .

Third Ward: At the new Government Barracks.

Section III. The following persons are hereby ap-

pointed as Judges and Clerks of election in each ward,

to wit:

First Ward, Judges, .

First Ward, Clerks, .

Second Ward, Judges, .

Second Ward, Clerks,
.

Third Ward, Judges,
.

Third Wards, Clerks, ,
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Section IV. The following persons are hereby ap-

pointed as a board of canvassers of said election, to wit:

and the election boards shall with twenty-four hours af-

ter the closing of the polls in each ward, make return to

the said board of canvassers of the tally-sheets, poll-

books and ballot-boxes of their respective wards, to-

gether with their certificates as to the correctness there-

of.

Said canvassing board shall, within forty-eight hours

after receiving said returns, conclude the canvas and

issue certificates of election to the successful candidates.

Section V. The form of each ballot shall be as fol-

lows, to wit:

For Mayor, .

For Treasurer, .

For Municipal Judge, .

For Chief of Police, — -.

For Councilmen of Ward, (Vote for

2 only). (These ballots shall be in size as nearly as pos-

sible four by eight inches.)

Section VI. Each elector shall cast but one ballot

and vote in the ward in which he now resides. Any bal-

lots containing more names for each office than is de-

signated in the above form shall be considered upon

count, as a blank.

Any person who shall cast more than one ballot or

vote in more than one ward shall be subject to imme-

diate arrest and be dealt with according to law.

Section VII. Upon a written request that a resident
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of the municipality be a nominee for any office to be

voted upon signed by at least twenty-five persons, pre-

sented to a nominating committee, composed of Charles

S. Rosner, O. P. Moton, and W. E. Bartholomew, on or

before Saturday, September 9th, 1899, at 10 o'clock P.

M., shall be and be considered as a nominee for the of-

fice therein named and entitled to receive votes at the

polls. Said nominating committee shall cause the

names of such nominees, together with the names of the

office for which they have been nominated, to be posted

in a public and conspicuous place in each ward, on or

before Sunday, September 10th, 1899, at noon.

Dated Sept. 4th, 1899.

Respectfully submitted,

T. D. CASHEL,

Chairman.

W. M. EDDY,

C. A. CLAFLIN,

E. S. INGRAHAM,
R. B. MILROY,

E. R. BEEMAN,
ARTHUR M. POPE,

Committeemen.

No. 46.

Defendants' Identification No. 2.

(3 in Number.)

Nome, Alaska, October 10th, 1899.

To the President, Washington, D. C.

Sir: The undersigned Mayor and Council of the City of
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Nome, Alaska, respectfully represent to your Excellen-

cy-
First.—That portion1 of the District of Alaska, now

known and generally referred to as "The Cape Nome

Mining District," comprises a vast and exceptionally rich

gold mining area of about one hundred and fifty miles

square, having the parallel of Cape York, for its north-

ern boundary, the meridian running about one hundred

miles east of Norton Bay for its eastern boundary, with

every indication to believe from the geological forma-

tion that a much larger and practically inexhaustible

territory will be opened1 for gold mining enterprise. We
may here add that it seems to have been a blessed in-

terposition of Providence that such a vast mineral ter-

ritory should have been discovered on the American side

of the line, thus giving to the hardy, intrepid and ever

ubiquitous American miner and prospector an opportun-

ity to develop our mineral resources. If, however, these

immense gold fields have to be opened up and worked

without due protection of law, anarchy and confusion

will result, and, instead of being a blessing and a bene-

fit to the country, it will be a curse and a blot.

Second.—That the cliamtic conditions here are such

that the ordinary season is limited to about three months:

so, considering the distance and the expense of transport

facilities, and the impossibility of more than getting

ready or opening up a claim the first season to work the

next, it naturally forces large numbers of people to con-

gregate together in their towns and mining camps for

the greater part of the year. Under such conditions the

law abiding and better class of citizens (which we are
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proud to state are nearly always in the majority) are

forced, for mutual protection, to make such rules and

regulations for their safety and health as may be neces-

sary in the absence of statute law, which, under the pres-

ent condition of affairs, they are wholly unable to in-

voke. And that this condition of affairs exists here in

that we have practically no available means of obtain-

ing civil redress, or in fact, a hearing on a preliminary

motion in a court of general jurisdiction inside of one

year and that only at enormous expense and involving

a journey of thousands of miles; so that the law govern-

ing the rights to mining property as well as other civil

rights is openly and defiantly violated. Although we

pay the taxes imposed on us by the act of 1899, in the

way of license, we have not in return the protection we

are entitled to; no hospital facilities, no means of en-

forcing the collection of debt, by judgment, no exeat or

otherwise.

Third.—This place which sprang into existence last

June, is now a comparatively well built city, with prob-

ably eight thousand inhabitants, five thousand of whom

will spend the winter here; and as is invariably the case,

a large percentage of those remaining here will be of that

undersirable class that always follow in the wake of a

mining discovery, and the unprecedented richness of this

district has furnished them inducement to remain in-

stead of seeking fresh fields. Besides, it may be rea-

sonably presumed that upon the opening of navigation,

about the first of June next, the number of people flock-

ing to this camp will be only governed by the transport

facilities. So it will be readily seen that we are rapidly
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becoming an important community, and in fact, are at

present a large factor in increasing the mineral wealth

of the nation, and absolutely require, and we believe are

entitled/ to as much protection and in fact a little more,

under the circumstances, than any other territory under

the executive jurisdiction of the United' States.

Fourth.—The Honorable Charles 8. Johnson, Judge of

the United States District Court for the District of

Alaska, while here last August in his official capacity

with a keen and intelligent appreciation of the condi-

tion of affairs obtaining here based on personal observa-

tion, and with a full knowledge of the existing exigen-

cies and the inadequacy of the present judicial system

to cope with out necessities, in an open written com-

munication addressed to the inhabitants of Nome (then

called Anvil City) and vicinity, suggested that some in-

dependent form of government be adopted by the peo-

ple that would have the effect of maintaining law and

order, for protection against fire, for the care of the in-

sane and indigent poor and sick; stating in said open

written communication that in his opinion, the acts of

such a body would receive judicial sanction.

Fifth.—Acting upon Judge Johnson's suggestions, a

mass-meeting of the citizens was called, at which about

one thousand people were present, and a committee of

representative men was chosen to draft a set of rules,

regulations' and laws in the form of a charter for the

future government of the city, such charter to be sub-

mitted before an adjourned meeting for, discussion,

amendment, approval or rejection, as the people saw fit.
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The charter so prepared was, after amendment in public

meeting, finally adopted in its present form, a copy of

which we have the honor to annex hereto. In the adop-

tion of this charter it was deemed advisable to follow

as near as practicable the law as it obtains in other

cities; in fact, to form an independent municipality to

better facilitate the carrying out of the intention and

meaning of the movement by some well-defined system

that would cover all things necessary for the proper con-

duct of a city of this size.

Sixth.—That under the terms of this charter, and for

the proper carrying out of its provisions, we have passed

ordinances, a list of which is annexed to the charter; we

have organized an efficient police force, fire, health, judi-

cial and executive departments, all of which are now

working systematically with the full consent and ap-

proval of the people.

We would, therefore, acting for and in behalf of the

people of the city of Nome (formerly Anvil City) respect-

fully petition your Excellency to embody in your forth-

coming message to Congress such information as you

may gather from this memorial and such other sources

as will suggest to Congress the urgent necessity existing

for a better and more comprehensive form of government

for the District of Alaska generally, the necessity of

dividing the District into two or more Judicial Districts,

with courts of equity and general jurisdiction, that the

long delayed civil code be pushed to its passage as

early as possible, and that such civil code contain a com-



146 Charles E. Hoxsie et at,

prehensive system enabling centralized communities

containing one thousand inhabitants or more to incor-

porate and organize themselves into municipalities.

And we would further most respectfully petition and

pray that our acts as a municipal council, where the

same have not been in violation of the written law as it

obtains elsewhere, be ratified and confirmed; most re-

spectfully representing to your excellency that the or-

ganization of this Council was conceived in necessity,

and is being carried out solely for the purpose of main-

taining law and order and for the purpose of protecting

the lives, liberty and property of our citizens.

All of which is respectfully submitted.

That prior to the adoption of the Municipal Court

there existed no tribunal to try issues arising over ad-

verse claims to lots or parcels of land within the Munic-

ipality nor any equitable method to fix indebtedness

and enforce the same. In the past, disputes have been

settled satisfactorily by "Miners' Meetings," but the

peculiar personel of the miners of this camp, most • f

whom were business men drawn from the cities by the

lust for sudden wealth, accustomed to the dignity and

formality of a Court, selfish from training, independent

of the wishes of others, made such a court impossible.

The Justice of the Peace appointed for the camp by

United States District Court, Charles S. Johnson, had no

civil jurisdiction, and limited criminal.

To avoid bloodshed and lawlessness, the people of the

Municipality provided for the election of a Municipal

Judge who should have the same jurisdiction and be
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governed by the procedure and practice provided for

Justice Courts under the Code of Oregon.

Pursuant to the provision of the charter, at the general

election held in the Municipality, Alonzo Rawson, the

Commissioner ex-officio Justice of the Peace appointed

by Judge Charles S. Johnson, was elected as such Muni-

cipal Judge.

All of the acts of the Municipal Judge have been in con-

formity with laws of Oregon governing Justices of the

Peace.

Unless the acts of this Court are maintained and rati-

fied, complications will arise that will be irreparable.

Therefore, the Municipal Council of Nome most re-

spectfully request that in your message to Congress it

will be agreeable to you to recommend the passage of

some measure to provide relief.

Respectfully submitted,

JOHN W. DONOVAN.
C. H. PENNINGTON.

ALBERT J. LOWE.

, Mayor.

C. P. DAM.

WILLIAM ROBERTSON.

, City Attorney.

Executive Mansion, Washington.

May 14, 1900.

My Dear Sir: The President has received, through the

kindness of Dr. C. W. Brandon, a communication signed

by yourself and members of the Council of Nome, dated

January 1st last, and requests me to convey to you and
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your associates an expression of his sincere appreciation

of the cordial greetings therein contained.

With assurances also that the patriotic sentiments of

the people of your vicinity are very gratifying to the

President, believe me,

Very truly yours,

GEO. B. CORTELYOTT,

Secretary to the President.

Hon. T. D. OASHEL, Mayor,

Nome, Alaska.

Office of the Attorney General,

Washington, D. G, November 20, 1899.

T. D. Cashel, Esq., Nome, Alaska.

Sir: I am in receipt of your letter of October 10th,

transmitting a memorial and petition relative to addi-

tional legislation for the relief of the people of Alaska.

The President has not been unmindful of the imperfect

condition of the laws relating to the government of this

territory, and appreciates the efforts of the people to

work out for themselves as effective a form of local gov-

ernment as is possible under the adverse circumstances

that prevail. The subject, I think, will be referred to

in the President's message in terms that will be satis-

factory, and I respectfully request you to examine it

when it shall have been published, in order to ascertain

what recommendation he has made to Congress.

Very respectfully,

JOHN W. GRIGGS,

Attorney General.
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No. 46.

Defendants' Exhibit No. 3.

United States of America,
|

District of Alaska. J
>

Municipal Court, Municipality of Nome.

C, E. HOXSIE,
Plaintiff,

vs.

JENNIE NODINE,
Defendant. J

Summons.

To Jennie Nodine, Defendant:

You are hereby notified to be and appear before the

above-entitled Court on the 27th day of November, A. D.

1899, at 2 o'clock P. M., and answer the complaint filed

herein against you, and if you fail so to do, plaintiff will

take judgment against you as prayed for in his com-

plaint, to wit, for restitution of the possession of the real

property described in the complaint, and for .foOO dam-

ages, and for his costs and disbursements herein.

Dated this 23d day of November, A. D. 1899.

ALONZO RAWSON,

Municipal Judge.

HUBBARD, BEEMAN & HUME,

Attorneys for Plaintiff.
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[Endorsed]: November 23, '99. This is to certify

that I have this day at 4 o'clock P. M. served on Jennie

Nodine personally the copy of this summons.

ALBERT J. LOWE,

Acting Chief of Police.

In the Municipal Court of Nome, Alaska, United States of

America.

i

Plaintiff,
|

C. E. HOXSIE,

vs.
y

JENNIE NODINE,
Defendant.

Complaint.

Complaining of defendant, plaintiff alleges:

That he is and ever since on or about the25th day of Ap-

ril, A.D. 1899, has been, the owner and entitled to the im-

mediate possession of that certain piece or parcel of land

in the Municipality of Nome, Alaska, U. S. A., lying and

being situated between thecity hall, so-called, on the west

First street, so-called, on the north, Hoxsie's Saloon, so-

called on the east, and the south side1 of Front street, so-

called, on the south; that on or about the 10th day of

July, 1899, said defendant, without the knowledge or

consent of plaintiff, unlawfully entered upon a portion of

said premises and is unlawfully and with force withhold-

ing the possession of the same from plaintiff;

that plaintiff has directed and requested defendant to

remove from and quit and deliver to plaintiff the posses-



vs. Jennie M. Nodinc. 151

sion of said premises; that defendant refuses and neg-

lects to quit said premises and deliver possession thereof

to plaintiff.

Plaintiff further alleges that he is now entitled to the

immediate possession of said premises; that by reason

of the unlawful detention of said premises by defendant

as above set forth he has been damaged in the sum of

Wherefore plaintiff demands judgment against de-

fendant for the possession of said premises and the whole

thereof, and for a writ of restitution for the same, and

for $500 damages and the costs and dirbursements here-

in.

HUBBARD, BEEMAN & HUME,
Attorney for Plaintiff.

United States of AmerU
,

ss.

District of Alaska.

lea,")

O. E. Hoxsie, being first duly sworn deposes and says:

that he is the plaintiff in the above-entitled action; that

he has heard read the foregoing complaint; that the same

is true of his own knowledge, except as to those matters

therein stated on information and belief and as to those

matters he verily believes it to be true,

C. E. HOXSIE.

Subscribed and sworn before me this 23d day of No-

vember, 1899.

[Notarial Seal] E. R. BEEMAN,
Notary Public, District of Alaska, U. S. A.
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In the Municipal Court of Nome, Alaska, United States of

America.

C. E. HOXSIE,
Plaintiff,

vs. i

JENNIE NODINE, \

Defendant. /

Answer.

Now comes the defendant in the above-entitled action

and for answer to the plaintiff's complaint denies and

alleges:

Denies that plaintiff is, or ever since on or about the

25th day of April, A. D. 1899, has been the owner or en-

titled to the immediate possession of that certain piece

or parcel of land in the Municipality of Nome, Alaska,

U. S. A., lying and being situated between the City Hall,

so-called, on the west, First street, so-called, on the north,

and Hoxsie's Saloon, so-called on the east, and the south

side of Front street, so-called, on the south.

Denies that on or about, the 10th day of July; 1899;

defendant, without the knowledge or consent of plain-

tiff, unlawfully entered upon a portion of said premises,

or is unlawfully, or with force, withholding the posses-

sion of said premises from plaintiff; denies that plaintiff

has directed or requested defendant to remove from or

quit or deliver to plaintiff the possession of said premises,



vs. Jennie M. Nodinc. 153

or that defendant refused or neglected to quit said

premises or deliver the possession thereof to plaintiff.

Denies that plaintiff is entitled to the immediate pos-

session of said premises, or that by reason of the unlaw-

ful detention of said premises by defendant, plaintiff

has been damaged in the sum of five hundred dollars, or

any sum, or at all.

For a further and affirmative answer and defense, de-

fendant alleges:

That on the 23d day of June, 1899, and long prior there-

to, and at the time of the alleged occupation of

plaintiff of the premises described in plaintiff's

complaint, the same was a portion of the unoccupied

public domain, and as such was located upon and claim-

ed by the absolute use and occupancy of the defendant

and her predecessor in interest and has been ever since

the 23d day of June, 1899, in the absolute use and oc-

cupancy of the said defendant and her predecessor in

interest, and the defendant now claims the sole right

to the possession of said premises.

Wherefore, defendant prays that the plaintiff take

nothing herein, and that she have her costs and disburse-

ments in said action, and that she have judgment for the

possession of said premises herein.

ROSNER & PITTMAF, and

CLARK & GREEN,

Attorneys for D< fendant.
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United States of America,
, . ss.

District of Alaska.

Jennie Nodine, being first duly sworn, deposes and

says, that she is the defendant in the above-entitled ac-

tion; that she has heard read the foregoing answer and

knows the contents thereof; that the same is true of her

own knowledge, except as to those matters alleged on

her information and belief, and as to those matters

that she believes it to be true.

JENNIE M. NODINE.

Subscribed and sworn to before me this 27th day of

November, 1899.

ALONZO RAWiSON,

Judge.

In the Munieipal Court of Nome, Alaska.

C. E. HOXSIE,

Plaintiff,

vs.

JENNIE NODINE,

Defendant.
}

Reply.

Plaintiff, for reply to defendant's answer herein, denies

each and every allegation ; matter and thing of new mat-

ter in said answer set forth and contained.

Wherefore plaintiff demands judgment as prayed for

in his complaint herein.

HUBBARD, BEEMAN & HUME,
Plaintiff's Attorneys.
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United States of America, ^
Lss.

District of Alaska. J

C. E. Hoxsie, being first duly sworn, says that he is the

plaintiff in the above-entitled action; that he has heard

read the foregoing reply; that the same is true of his own

knowledge, except as to matters herein stated on

information and belief, and as to those matters he verily

believes it to be true.

C. E. HOXSIE.

Subscribed and sworn to before me this 28th day of

November, 1899.

[Seal] E. R. BEEMAN,
Notary Public, District of Alaska, U. S. A.

In the Municipal Court of Nome, Alaska, United States of

America.

Plaintiff,

C. E. HOXSIE,

vs.

JENNIE NODINE,
Defendant.

Notice.

To the Above-Named Defendant and Her Attorneys,

Messrs. Clark and Green, and Rosener & Pittman:

Notice is hereby given that the undersigned attorneys

for plaintiff will, on Saturday, December 2d, 1899, at ten

o'clock A. M. of that day, or as soon thereafter as counsel

can be heard, move this Court for an order herein, setting
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aside the default judgment entered herein on the 27th

inst.

Said motion will be based upon the files and records

herein, and upon the hereto attached affidavit.

Respectfully,

HUBBARD, BEEMAN & HUME,
Attorneys for Plaintiff.

Dated November 29th, 1899.

In the Municipal Court of Nome, Alaska, United States of

America.

C. E. HOXSIE,
Plaintiff,

vs.

JENNIE NODINE,
Defendant.

Affidavit of E. R. Beeman.

United States of America, 1

District of Alaska. J

ss.

E. R. Beeman, being first duly sworn, says: That he is

one of the attorneys for plaintiff herein; that the return

day of summons and time for defendant to appear is at

two o'clock, November 27th, 1899; that defendant appear-

ed by answer prior to that time; that at that time affiant,

as attorney for plaintiff, was present in Court and at his

request, and with consent of counsel for defendant, the

Court made an order in open court permitting and allow-

ing affiant all of the next day, that is to say, all of No-
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vember 28tli, 1899, in which to reply to the answer of the

defendant; that on the 27th day of November, affiant

drew up a written reply herein and had the same signed

and verified by the plaintiff herein about noon on the

28th inst. Affiant further states that he had business

before this Court set for hearing at four o'clock P. M. on

the 28th inst., at which time he wasi obliged to be pres-

ent; that he had intended to, and, as a matter of fact did,

file plaintiff's reply to defendant's answer herein, with

this Court at that time; and then learned and was in-

formed that one Green, one of defendant's attorneys, had

appeared before this Court at two o'clock P. M., on the

28th inst., and informed this Honorable Court that plain-

tiff had been by him allowed until two o'clock of that

date in which to answer, and that acting upon the rep-

resentation of said Green, this Court had entered a de-

fault judgment herein in favor of the defendant and

against the plaintiff; affiant further states that the time

allowed plaintiff in which to file his1 reply herein was not

limited to two o'clock of the 28th inst., but that he had

all of the 28th inst. in which to file his reply herein with

this Court; that the judgment entered herein is so en-

tered wrongfully, illegally and unlawfully, and if per-

mitted to stand will work a great hardship upon defend-

ant, and deprive him of his just rights; that plaintiff is

informed and believes, and affiant believes that plaintiff

has a good and just cause of action against defendant;

that the reply which plaintiff filed herein is simply a

general denial of new matter set forth in defendant's

answer.
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Further affiant saith not, except that this affidavit is

made for the purpose of securing an order of this Court

opening said judgment and setting aside said default,

and permitting plaintiff to proceed regularly under the

pleading now filed.

E. R. BEEMAN.

Subscribed and sworn to before me this 29th day of

November, 1899.

ALONZO RAWSON,
Judge.

[Endorsed] : Service of the within affidavit and

motion admitted by copy this 29th day of November,

ROSENER & PITTMAN and

CLARK & GREEN,

Attorneys for Defendant.

In the Municipal Court for Nome, District of Alaska.

The People of the Municipality of Nome, to the Chief

of Police, or any Deputy:

You are commanded to forthwith summon F. Johnson,

M. E. Button, Neil Yates, Al Cody, W. J. Mertaugh, C.

H. Pennington, Geo. Beaton, J. C. Muther, E. T. Baldwin,

Max Roth, Major Roth, and Charles Brown, to appear

before me at the courtroom in the city hall of Nome, at

the hour of 2 P. M., this day, to serve as jurors in the

cause of Hoxsie vs. Nodine.

ALONZO RAWSON,
Judge.
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/// the Municipal Court of Nome, Alaska, United States of

America.

0. E. HOXSIE,

Plaintiff,

vs.

JENNIE NODINE,

Defendant.

Writ of Restitution.

The Municipality of Nome, Alaska, U. S. A., to the Chief

of Police of said Municipality, or to any of his

Deputies

:

Whereas, a certain action for the forcible entry ami

detention of the following described premises, to wit:

That piece or parcel of land lying and being in the Muni-

cipality of Nome, Alaska, U. S. A., between the City

Hall, so-called on the west, First street of Anvil City

townsite, so-called, on the northerly side, the Dexter

Building, or Hoxsie's Saloon, and the strip of land on

which the same is situated on the easterly side, and th.'

Front street of Nome, so-called, on the south, lately triei

before me, wherein C. E. Hoxsie was plaintiff, and Jennie

Nodine was defendant, judgment was rendered on the 3d

day of January, A. D. 1900, that the plaintiff, C. E. Hox-

sie, have restitution of said premises, and also that he

recover costs in the sum of $30.50.

In the name of the Municipality of Nome, Alaska, U.
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S, A., you are therefore commanded hereby to cause the

defendant to be forthwith removed from said premises,

and that said plaintiff have restitution of the same; also

that you levy of the goods and chattels of said defendant,

and make the costs aforesaid and all accruing costs, and

of this writ make legal service and due return.

Witness my hand this 13th day of Jany., A. D. 1900.

ALONZO RAWSON,
Judge of the Municipal Court of Nome.

Writ of restitution served on the 12th day of Feb., A.

D. 1900, by delivering personally to Jennie Nodine, a

copy of said writ; one large tent and lumber attached

and advertised for sale on the 23d day of Feb., A. D. 1900.

W. M. EDDY,

Chief of Police.

Tent and foundation and lumber attached sold by

Chief of Police to highest} bidder, J. C. Muther, for

f197.50.

W. M. EDDY,

Chief of Police.

C. E. HOXSIE,

Plaintiff,

vs.

JENNIE NODINE, \

Defendant. /

Notice of Execution Sale.

Whereas, judgment herein in favor of plaintiff and

against defendant was entered in the above-named Court

on the 13th day of January, A. D. 1899, for the restitution
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of the premises described in the complaint in the above-,

entitled action, and for thirty dollars fifty cents costs,
t

and accruing costs1

; and

Whereas, a writ of restitution and execution was is-

sued herein by the above-named Court, directing me,

chief of police of the Municipality of Nome, Alaska, to

place plaintiff in possession of said property, and levy of.

the personal property of defendant sufficient to satisfy

the sum of forty-five dollars costs and disbursements and

accruing costs:

Now, therefore, by virtue of said writ, I, as chief of

police of the municipality) of Nome, Alaska, have levied,

upon and seized that certain tent and frame with wooden,

floor and sidings, the property of the above-named de-

fendant, situated and located on the property described

in plaintiff's complaint, in this action, to wit: Lying

southeast of the city hall, so-called, southwest of the^

Dexter Building, so-called, and partially in the Front

street of Nome, Alaska, and notice is hereby given that

I will, at the front door of said tent or building offer the

same for sale, at twelve o'clock noon, on Friday, Febru-

ary 2&d, A. D. 1900, and sell the same to the highest bid-

der for cash, for the purpose of satisfying said judgment.

W. M. EDDY,

Chief of Police of the Municipality of Nome, Alaska,

U. S. A.

Dated February 13th, A. D. 1900.
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No. 46.

Defendants' Identification No. 4.

In the Municipal Court of Nome.

C. E. HOXSIE,

v?.

\

Plaint iff.

JENNIE NODINE,
Defendant.

Verdict.

We, the jury, in the above-entitled action, find in favor

of the plaintiff and against the defendant; that the plain-

tiff is entitled to the possession of the property, mention-

ed in the complaint herein as having been unlawfully

entered upon by defendant.

E. T. BALDWIN.
Foreman.

Dated Jany. 3d, 1900.

A. J. CODY,

MAX BOTH.

M. R. BUTTON.

COLIN BEATON.

Be it further remembered that the foregoing bill of

exceptions was duly served, filed and presented for set-

tlement to the Honorable Arthur H. Noyes, in open

court at Nome on the 9th day of August, 1901, being a
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regular day in a special term of said court held at Nome
by the said Honorable Arthur H. Noyes, commencing

on the first day of May, 1901, and being the same term

at which said cause was tried. Said bill was so served

and presented within the time allowed by special order

of court.

Thereafter, on the 12th day of August, 1901, the mat-

ter of the settlement of said bill of exceptions came on

regularly to be hoard before said Honorable Arthur H.

Noyes at Nome, and thereupon said Arthur Ft. Noyes

signed and filed therein an order in relation thereto in

words and figures as follows:

UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division.

JENNIE M. NODINE,

Plaintiff and Defendant in Error,

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. G MUTHER,
Defendants and Plaintiffs in Error.

Order Staying- Proceedings With Reference to Settlement of Bill

of Exceptions.

Now at this time comes the plaintiff in error and

moves the Court to settle the bill of exceptions hereto-

fore presented to the Court and filed in said cause, the

same having been presented within the time allowed by

the Court for presenting the same, and plaintiff and de-
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fondant in error appearing in open court by Frank A.

Steel, her attorney, and the said Frank A Steel, acting

for said defendant in error, objects to the Court settling

or considering the bill of exceptions here presented to

the Court by the plaintiffs in error, on the ground and

for the reason that a copy of the same had not been

served on him, and sufficient length of time under the

rules of this Court to require him to appear and to au-

thorize the Court to settle the same, and that he had not

had sufficient notice under the rules of the time set for

the settlement of said bill of exceptions, and it appear-

ing to the Court that the Judge of this Court is about

to leave Nome City temporarily, and will leave prior to

the expiration of the time fixed by the rules of the

Court for the giving of notice to settle said bill of ex-

ceptions, and good cause appearing to the Court there-

for; it is

Ordered that all proceedings on appeal and with refer-

ence to> the settlement of said bill of exceptions and the

enforcement of the judgment in said action is hereby

stayed until the return of said Judge of this Court to the

District of Alaska, Second Division, and within the

jurisdiction thereof, and that the time for the settle-

ment of said bill of exceptions and the filing of the cita-

tion, assignment of errors and writ of error, and under-

taking on appeal be, and the same is hereby, suspended

until the return of the Judge of this Court to the Dis-

trict of Alaska, Second Division.

Done in open Court this 12th day of August, 1901.

ARTHUR H. NOYES,

District Judge.
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Filed in the United States District Court. August

12th, 1901. H. G. Steel, Clerk. By H. C. Gordon,

Deputy. S

Be it further remembered that the next special term

of said court held at Nome, Alaska, commenced on the

7th day of October, 1901, and afterwards on the 4th day

of January, 1902, being- a regular day of said term last

aforesaid, the matter of the settlement of said bill of

exceptions was regularly brought on for hearing, and

an order signed and filed in relation thereto, in words

and figures as follows:

In the United States District Court, in and for the District

of Alaska, Second Division.

JENNIE M. NODINE,

Plaintiff,

vs.

CHARLES HOXSIE, WM. M. EDDY|

and J. C. MUTHER,
Defendants.

Order Continuing Hearing of Application for Settlement of Bill

of Exceptions.

Now. at this time, at a special term of the above-en-

titled court, which convened at Nome, in the Second

Division, District of Alaska, on the 7th day of October,

A. D. 1901, this cause coming on to be heard on the ap-

plication of Ira D. Orton, attorney for Charles Hoxsie,

and James E. Fenton, attorney for defendant J. C.

Muther and W. M. Eddy, for an order of this Court set-
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tling and certifying to the bill of exceptions heretofore

prepared, presented and filed by the above-named de-

fendants for settlement, and the Court having: consid-

ered said application:

It is ordered and adjudged tbat the hearing of said

application to settle the said bill of exceptions be, and

the same is hereby, continued until the first day of the

next special term of the above-entitled court, to be held

on the 17th day of February, A. D. 1902, or as soon

thereafter as said Court shall convene.

Done in open court this 4th day of January, A. D.

1902.

JAMES WICKERSHAM,
Judge.

Filed in United States District Court, Jan. 4th, 1902.

Be it further remembered that thereafter, on the 11th

day of February, 1902, a petition and morion for the

settlement of said bill of exceptions was: served and filed

herein in words and figures as follows:

In the United States District Court for the District of Alaska,

Second Division.

JENNIE M. NOD1NE,

Plaintiff,

vs.

C. E. HOXSIE et al.,

Defendants.

Petition and Motion for Settlement of Bill of Exceptions.

Come now the defendants im the above-entitled action

and petition and move the Honorable James Wicker-
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sham, Judge of the United States District Court, Dis-

trict of Alaska-, to settle and allow the bill of exceptions

heretofore served, filed and presented for settlement in

the aibove-entitled action, and in support of this peti-

tion and motion allege and show as follows:

That the above-entitled action was tried on the 4th

and 5th days of Juue, 1901, at a special term of the

above-entitled court held at the town of Nome, District

of Alaska, commencing on the 1st day of May, 1901, be-

fore Honorable Arthur H. Noyes, Judge of said Court,

arid a jury, and resulted in a verdict and judgment in

favor of plaintiffs and against the defendants for the

sum of |5,000 and costs of suit. That said verdict was

returned into court on the 5th day of June, 1901, and

judgment was thereafter on the 31st day of July, 1901,

duly entered and docketed in the clerk's office of said

court.

That thereafter and on the 9th day of August, 1901

(being a regular day of said special term), the said de-

fendants duly served on plaintiff's attorney within the

time allowed by special order of Court a draft of a bill

of exceptions in said action, and afterwards within the

time allowed by special order of Court and on the 9th

day of August, 1901 (being a regular dsiy of said special

term), the said defendants duly presented said bill of

exceptions to the Honorable Arthur H. Noyes in open

court and prayed for a settlement of said bill.

The defendants further show that on the 12th day of

August. 1901 (being a regular day in said special term),

the matter of the settlement of said bill of exceptions

came on for hearing in open court, whereupon an order
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in relation thereto was signed and filed by said Honor-

able Arthur H. Noyes, a copy of which is hereto annexed

marked Exhibit "A."

The defendants further show that the said Honorable

Arthur TI. Noyes on the day of the signing of the order

last aforesaid adjourned court and thereafter, on August

:14th, 1901, left the District of Alaska, and has never

returned thereto.

That by authority of the Attorney General of the

United States the Honorable James Wickersharn, one

of the Judges of the United States District Court for the

District of Alaska, afterwards proceeded to the Town of

Nome in said Second Division, District of Alaska, and

after giving legal notice thereof on October 7ih, 1901,

opened and is still holding at Nome a special term of

the said United States District Court for the District of

Alaska, Second Division. That on the 4th day of Jan-

uary, 1902, being a regular day in said special term com-

mencing on October 7th, 1901, the matter of the settle-

ment of said bill of exceptions was regularly brought

on to be heard in open court before said Honorable

James Wiekersham, counsel for the respective parties

being present, whereupon an order in relation thereto

was made and filed herein, a copy of which is hereto

annexed and made a part hereof, marked Exhibit "B."

That another special term of said court will be opened

and held by said Honorable James Wiekersham, at the

town of Nome by said commencing on the 17th day of

February, 1902, and due notice thereof has been given as

by law required.

Said defendants further show that they have duly sued
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out a writ of error to the United States Circuit Court
of Appeals to correct the judgment aforesaid, but they
are unable by reason of said bill of except ioDS being un-

settled to file the record thereof in said Appellate Court

or bring the said cause on for hearing in said Appellate

Court. That the evidence in said cause and all proceed-

ings therein were at the trial thereof taken in steno-

graphic notes by the reporter of said Court, and said

bill of exceptions conforms thereto and is a true

bill of exceptions and the correctness of the same can

easily be verified. That the plaintiff's counsel have

never served or filed herein any amendments or objec-

tions to said bill of exceptions or to the settlement or

allowance of the same.

Defendants further show that they have no means of

knowing when the said Honorable Arthur H. Noyes will

return, if ever, to the District of Alaska, and that owing

to his long-continued absence he is under such disability

as is mentioned in section 953 of the Kevised Statute-:

of the United States providing for the settlement of a

bill of exceptions by another Judge. That if said bill

of exceptions be not speedily settled the defendants will

be deprived of their right to have said cause reviewed

in said Appellate Court and are otherwise remediless in

the premises.

And said defendants therefore petition and move said

Honorable James Wickersham that on said 17th day of

February, being the day to which the matter of the

settlement of said bill of exceptions has been continued,

the said bill of exceptions be by said Judge examined
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and settled and certified as defendants' bill of excep-

tions in said action.

Dated at Nome. Alaska, February 11th, 1902.

W. T. HUME,
IRA D. ORTON,

Attorney for Defendant Hoxsie.

JAS. E. FENTON,

Attorney for Defendants, Muther and Eddy.

(Here were attached the exhibits referred to in ti e

foregoing petition and motion, being the two orders

hist hereinbefore set forth.)

Be it further remembered that the matter of the set-

tlement of said bill of exceptions came on regularly to

be heard in open court, Honorable James Wickersham

presiding, on the 17th day of February 1002, at Nome,

at a special term of said Court beginning on said 17th

day of February, 1902, and counsel for the defendants

having presented said petition and motion hereinabove

<set forth, and the same having been argued by counsel

for both plaintiff and defendants, and it appearing to

the Court that the facts stated in said petition and mo-

tion are true, aud that the Honorable Arthur H. Noyes,

being the Judge who tried this case, is now under such

disability as is mentioned in section 953 of the Revised

Statutes of the United States, as amended on the 5th

day of June, 1900, and it appearing for that reason that

said Honorble Arthur H. Noyes is unable to settle said

bill of exceptions, and owing to the fact that all the

evidence aud proceedings in said cause were taken in

stenographic notes, the undersigned Judge being able
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to ascertain that said bill of exceptions is a true bill

of exceptions, the same is hereby allowed, settled and
certified as the defendants' bill of exceptions in the

ab-we-enl itled action.

I furtber certify that the same contains a full and
ttrue statement of the evidence of each and every wit-

ness produced upon the trial of said cause and all of tbe

testimony in said cause, and the objections made to tbe

introduction of testimony as the same appears therein,

and the motions made and all objections to said testi-

mony, together with the rulings of the Cmrt upon said

objedions and motions, aud the exceptions taken and al-

lowed by said rulings, and that it also contains the ex-

cepiions taken by the defendants to the instructions

given and refused by the Court.

The plaintiff's counsel objected and excepted to the

settlement of said bill upon the ground that the same

could only be settled by the Judge who tried the cause.

Done in open Court at Nome, Alaska, thi« 21st day of

February, 1902.

JAMES WICKERSHAM.

Judge of the District Court, District of Alaska.

Due service of the within bill of exceptions duly, by

service of a copy thereof, duly certified by W. T. Hume,

of attorneys for defendants and appellants, is hereby ad-

mitted this 9th day of August, A. D. 1901.

FRANK A. STEELE,

Attorney for Plaintiff.

[Endorsed]: Jennie M. Nodine, vs. Ciias. E. Hoxsie

et al. Rill of Exceptions. Filed August 9th, 1901. H.

G. Steel, Clerk. G. C. Gordon, Deputy. Refiled by or-
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<ler of Court on February 21, 1902, after Bill of Excep-

tions settled. H. G. Steel, Clerk. By John T. Reed,

Deputy.

In the District Court for the District of Alaska, Second

Division.

JENNIE M. NODINE,

Plaintiff and Respondent,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,

Defendants and Appellants.

Petition for Writ of Error.

In the Circuit Court of Appeals for the Ninth Judicial

Circuit.

To the Honorable ARTHUR H. NOYES, Judge of the

District Court for the Distrirt of Alaska, Second

Division:

The petition of Charles E. Hoxsie, William M. Eddy

and J. C. Muther shows to this Honorable Court, as fol-

lows:

That your petitioners are the defendants in the above-

named cause; that there was entered at a term of Court

held at Nome in the District of Alaska, beginning on the

15th day of May, A. D. 1901, final judgment upon the

verdict of the jury on the 31st day of July. A. D. 1901,

wherein the plaintiff was adjudged entitled to a judg-

ment against the defendants for the sum of five thou-

sand dollars, and the said judgment exceeds in amount
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the sum of five hundred dollars, which said judgment

and proceedings incident thereto are erroneous in many
particulars, to the great injury of the defendants, your

petitioners. That manifest error has been made in this

case in rendering said judgment to the j>reat damage and

injury of your petitioners, as the same more fully ap-

pears in the assignment of errors and bill of exceptions

filed herein and herewith.

Wherefore, in order that your petitioners have relief

in the premises and for an opportunity to show the er-

rors complained of your petitioners pray that they may

be allowed a writ of error in said cause, and that upon

the giving by your petitioners of a bond, as by law re-

quired, they be permitted to prosecute their writ of

error in the United States Circuit Court of Appeals for

the Ninth Judicial Circuit, and that a transcript of the

records, proceedings and all papers in this cause, duly

authenticated, be transmitted to the Honorable Circuit

Court of Appeals for the Ninth Judicial Circuit, holding

terms at San Francisco, California, to determine said

writ of error.

CHARLES E. HOXS1E,

WILLIAM M. EDDY and

J. C. MOTHER,

ByW. T. HUME,
E. R. REEJMAN,

J. E. FESTON,
Their Attorneys.
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United States of America,

),ss.District of Alaska.

Due service of the within petition for writ of error 13

hereby accepted in the District of Alaska, this 12th day

of August, A. D. 1901, by receiving a copy thereof, duly

certified to as such by W. T. Hume, one of the attorneys

for the defendants and appellants.

FRANK A. STEELE,

Attorney for Plaintiff and Respondents.

[Endorsed]: No. 45. District Court, District of Alas-

ka, Second Division. Jennie M. Nodine, riaintift' and

Respondent, vs. Charles E. Hoxsie, William M. Eddy and

J. C. Muther, Defendants and Appellants. Petition for

Writ of Error. Filed in the office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska, Aug. 12, 1901. H. G. Steel, Clerk.

By TI. C. Cordon Deputy Clerk.

In the. United States District Court, in and for the District

of Alaska, Second Division.

JENNIE M. NODINE,

Plaintiff,

vs.

CHARLES HONSIE, WM. M. EDDY|

and J. C. MUTHER,
Defendants.

Assignment of Errors.

Come now the above-named defendants, Charles Hox-
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sie, W. M. Eddy and J. C. Mutber, by and through their

attorneySj W. T. Hume, E. R. Beeman and J. E. Fenton,

and say that in the records and proceedings and trial of

the above-entitled cause, there is manifest error affect-

ing the substantial rights of the defendants, to their in-

jury, as follows:

I.

That the Court erred in overruling the objections of

the defendants thereto, and admitting the testimony of

the plaintiff, Jennie M. Nodine, wherein the said plain-

tiff testified in substance that the value of the blankets

in the tent was not less than $7 or $8, and as to the

amount of lumber that was used in building the lodg-

ing-house and the value of the lumber at the time it was

alleged the defendant, Eddy, removed the tent and the

frame, and as to how much she paid for the lumber that

was used in the building.

II.

That the Court erred in overruling the defendants'

objection thereto and admitting the testimony of the

plaintiff, Jennie M. Nodine, wherein the said plaintiff

testified in answer to the interrogatory propounded to

her, that the value of her lodging-house to her net per

month from the time of her opening it in July or Au-

gust, 1890, to the 28th day of February, 1900, was about

•lf'250 (two hundred and fifty dollars) per month. That

s>ie rented bunks at $1 (one dollar) per day, and gen-

erally had from twenty-five to thirty men occupying

them each dav.
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III.

That the Court erred in overruling; the objection of the

defendants thereto and admitting the testimony of the

witness, Jennie M. Nodine, wherein the said witness

testiiied in answer to the interrogatory propounded to

her, that the value of the possessory right of the prop-

erty on the 28th day of February, 1900, was worth to

her quite a value because she was running quite a large

lodging-house, and that she had come in for the purpose

of running such a lodging-house, and was intending to

run it until spring.

IV.

That the Court erred in overruling the motion of the

defendants, and each of them, made by their attorney,

W. T. Hume and James E. Fenton, to direct the jury

to return a verdict, first, that there was no evidence to

sustain the allegations of the complaint:

First.—That there is no evidence to sustain the alle-

gations of the complaint against the defendants.

Second.—Upon the ground that there is a fatal and a

total variance between the allegations of the complaint

and the proof submitted.

Third.—That this is a joint action against the defend-

ants for an alleged joint conversion, or tort, and that

the evidence is wholly insufficient to show any joint

liability or joint conversion, or tort, on the part of the

defendants.

Fourth.—That there is no evidence whatever that the

defendant Hoxsie took any part in or participated in

the alleged conversion or tort.
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Fifth.—That the evidence is wholly insufficient to

show that the defendant Mutiher took any part in the

alleged destruction of the property of plaintiff, or the

alleged conversion of the same.

Sixth.—That the evidence shows that if any of said

property was converted or destroyed by anyone, it was

'by the defendant, William M. Eddy, and without the

knowledge, consent or direction of either of the other

defeudants.

V.

That the Court erred in overruling' the motion of the

defendants, by their attorneys, W. T. Hume and James

E. Fenton, for a nonsuit, for the reason and upon the

ground

:

First.—That the evidence is insufficient to justify a

verdict for plaintiff and against these defendants.

Second.—That the action is a joint action, and there

is no evidence of a joint conversation of the property

described in the complaint.

Third.—For the reason that there is no evidence that

the defendant Hoxsie participated in the removal or

conversion or the destruction of the property named and

described in the complaint.

Fourth.— For the reason that there is a total and i

fatal variance between the allegations of the complaint

and the proof submitted.

Fifth.—That the evidence is wholly insufficient to

show that the defendant Muther took any part in the

alleged destruction of the property of plaintiff, or the

aliened conversion of the same.
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Sixth.—That the evidence shows that if any of said

property was converted or destroyed by any one, it was

by the defendant William M. Eddy, and without the

knowledge, consent or direction of cither of the other

defendants.

VI.

Thai the Court erred in restricting tlhe offer of the

defense of the exhibits mentioned in the bill of excep-

tions, and being the records and files and pleadings in

the case of Hoxsie vs. Nodine, pending and tried in the

Municipal Court of the Municipality of Nome, which

offer was made while the witness Alonzo Kawson was

on the witness stand, wherein the Court restricted the

said evidence, and the effect thereof of the said exhibits

to only be considered by the jury for the purpose of re-

butting or reducing any evidence tending to show gross

negligence, oppression or malice on the part of the said

defendants, and not permitting said exhibits to be read

in evidence and considered by the jury as a defense to

said act ion and support of the allegations of the answer

of the defendants, alleging an arbitration and settle-

ment of the controversy between the parties to this ac-

tion and in bar of the action.

VII.

That the Court erred in sustaining the objections of

the plaintiff and excluding the testimony of Alonzo

Uawson, offered by the defendants, wherein the said

Alonzo Rawson was asked as to who demanded a jury

in the case on trial before him in the Municipal Court in

ihe case of Floxsie vs. Nodine, which evidence was of-
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ferod to support the allegations in the answer of an

arbitration and settlement and consent to such arbitra-

tion.

VIII.

That the Court erred in restricting the offer of the

defendants and the weight to be given to the exhibit

marked "Defendants' Exhibit No. 0," being the char

ter of the Consent Government of Nome, in ruling and

restricting the same to be considered only in mitigation

of damages, and in overruling the offer of the defend-

ants of such charter, for the purpose of showing an arbi-

tration between the parties, sustaining the allegations

in the answer
3
with reference thereto.

IX.

That the Court erred in sustaining the objections of

the plaintiff and overruling the offer of the defendants,

and in refusing to permit the witness T. 1). Cashel to

answer (.lie interrogatory propounded with reference to

whether or not the city council of the city of Nome, or

Municipality of Nome had taken any official action with

reference to the existence of the tent in controversy in

the public street prior to its removal, when the defend-

ants desired to prove that the tent occupied public

street, and had been ordered removed by the consent

government, and defendants in their action were in no

way responsible for the removal of the same.

X.

That the Court erred in sustaining the objections of

the plaintiff thereto and in refusing to permit the wit-

ness, Alonzo Raw^son, when recalled on behalf of the dfe.
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fendants, to testify as to whether or not, at the time of

the appearance of the plaintiff Jennie M. Nodine, as de-

fendant in the Municipal Court in the case of Hoxsie

vs. Nodine, made any protest or objection to the juris-

tion of the Municipal Court, or to the Municipal Court

entering upon the trial and conducting- the trial by the

Court of the case of Hoxsie vs. Nodine, which evidence

was offered as tending to support the allegations of the

answer of an arbitration and the consent thereto.

XI.

That the Court erred in sustaining the objections of

the plaintiff to the introduction of the paper marked

"Defendants' Identification No. 1," 'being a bill of sale

from Chief of Police Eddy to defendant Muther. and ex-

cluding the testimony with reference thereto, which tes-

timony was offered by defendant Muther in support of

the allegations of his answer, as he was in no way re-

sponsible for the conversion or destruction of the tent,

the property of plaintiff, and that the said defendant

Muther came into the lawful possession of the property,

and a demand for the same was necessary.

XII.

That the Court erred in giving the jury the following

instructions:

"I charge you that the writ issued out of that so-called

Court was void and without authority of law, and that

it was not a protection to them, or either of them, and

did not authorize them, or either of them, to enter upon

premises of plaintiff, or to sell or to remove her personal

property, or to destroy her business. And that the de-
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fondants Hoxsie and Muther took such part in the pro-

tended legal proceedings and in the removal and de-

struction of plaintiff's property and business as to make

them equally liable with the defendant Eddy."

To the giving of which instructions, the defendants, by

their counsel, then and there excepted, which exception

was allowed by the Court.

XIII.

That the Court erred in giving the jury the following

instructions:

"I charge you that in this case the plaintiff is entitled

to recover her actual damages—that is, such a sum of

money as would fairly and reasonably compensate her

for the loss and injury to her personal property and the

destruction of her business; and if you conclude from

the evidence that the conduct of the defendants was

malicious in removing or destroying her property, ex-

emplary or punitive damages may be given in addition

to the actual damages sustained, a,s a kind of punish-

ment to the defendants, with a view to preventing simi-

lar wrongs in the future. Such damages are given in

the cases where the evidence shows malice, gross negli-

gence or oppression on the part of the defendants; and

if in this case you find from the evidence such an ele-

ment entering into the conduct of the defendants, it is

your right and privilege to give to the plaintiff, in addi-

tion to her actual damage, such a sum as exemplary

damages as in your judgment is just and proper under

all the circumstances of the case."

To the giving of such instructions, the defendants, by
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their counsel, then and there excepted, which exception

wais allowed by the Court.

XIV.

That the Court erred in giving the following instruc-

tions:

"The Court has allowed the introduction of the rec-

ords of the so-called Municipal Court, together with the

evidence showing the existence in Nome of a consent

government, for the purpose solely of rebutting the evi-

dence, if any there be, or infc'rences from the evidence,

if such may ibe drawn of malice, gross negligence or op-

pression on the part of the defendants, and for the pur-

pose of overcoming or reducing any sum that you may

find due plaintiff as exemplary or punitive damages."

To the giving of which instruction and the limitation

of the effect of the evidence therein referred to, the de-

fendants then and there excepted, which exception was

allowed by the Court.

XV.

That the Court erred in giving the jury the following

instructions: i

"The only question for your consideration is the value

of the property that was taken or removed or converted

by these defendants, and I charge you that they are all

jointly liable. You will make such an estimate as will

be the plaintiff's actual damages for the conversion and

removal of her property, and in addition such reasonable

sum as is just and right to compensate her for the loss

of her business, which was destroyed. That is the
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actual damage, and tliat amount of money you arc bound

to return in any event in this case."

To the giving of which instructions, the defendants

then and there excepted, which exception was allowed

by the Court.

XVI.

That the Court erred in refusing to give the follow-

ing instructions requested by the defendants, to which

refusal of the Court to give the same, the defendants

then and there excepted, which exception was allowed

by the Court:

"I further instruct you that the plaintiff in this case,

having alleged in heti complaint a joint tort, and a joint

conversion and destruction by the defendants jointly of

the personal property of the plaintiff therein described,

she must prove by a preponderance! of the evidence that

the personal property of the plaintiff described in the

complaint, or some part thereof, was wrongfully taken

or converted, or destroyed by the defendants acting In

concert and jointly, and unless you find from a pre-

ponderance of the evidence that, the defendants, acting

in concert and jointly, wrongfully destroyed or converted

the personal property of plaintiff described in the com-

plaint, then the plaintiff cannot recover in this action,

and you must return a verdict in favor of the defend-

ants."

XVII.

That the Court erred in refusing to give the follow-

ing instructions requested by the defendants:

"I further instruct you that if .you find from a pre-

ponderance of the evidence that the defendants, acting
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jointly and in concert, wrongfully destroyed or converted

the property of plaintiff described in the complaint,

then I instruct you that the measure of damages of the

plaintiff is the actual value of the property so destroyed

or converted at the time the same was destroyed or con-

verted."

To which refusal of the Court to give said instructions

tihe defendants then and there excepted, which excep-

tion was allowed by the Court.

XVIII.

That the Court erred in refusing to give the follow-

ing instructions requested by the defendants:

"I further instruct you that the measure of damages

of tbe plaintiff in this case that she is entitled to recover

against the defendant, J. G. Muther, is the actual value

of the property described in the plaintiff's complaint, if

any, which the defendant J. C. Muther purchased and

took possession of at the time the said defendant Muther

took possession of the same.''

To which refusal of the Court to give said instruction

defendants then and there excepted, which exception

was allowed by the Court.

XIX.

That the Court erred in refusing to give the follow-

ing instructions requested by the defendants:

"I further instruct you that if you find from a pre-

ponderance of the evidence that the defendant, W. M.

Eddy, at the time alleged in the complaint, unlawfully

and wrongfully took possession of or destroyed the prop-

erty of plaintiff described in the complaint, or any part
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thereof, but do not find from a preponderance of the evi-

dence that either the defendant Hoxsie or Muther in any

way participated in or assisted the said Eddy in taking

possession of the same, then I instruct you that the plain-

tiff having alleged a joint conversion of the property de-

scribed in the complaint, she cannot recover, and your

verdict shall be for the defendant."

To which refusal of the Court to give said instruction

defendants then and there excepted, which exception

was allowed by the Court.

XX.

That the Court erred in overruling the motion for new

trial made by the defendants and each of them.

XXI.

That the Court erred in rendering judgment upon the

verdict against the defendants and in favor of plaintiff.

Wherefore, defendants pray that the judgment ren-

dered against them in the above-entitled court and cause,

be reversed, set aside, and held for naught, and said

case be remanded to the District Court of the District

of Alaska, Second Division, for retrial, according to the

decisions and rulings of the Circuit Court of Appeals,

and for such other and further reasons as they may be

entitled1 to have.

W. T. HUME and

JAMES E. FENTON,
Attorneys for Defendants, Plaintiff in Error.
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United States of America 1

^ss.

District of Alaska.
J

Due service of the within assignment of errors is here-

by accepted in the District of Alaska, thisi 12th day of

August, A. D. 1901, by receiving a copy thereof, duly cer-

tified to as such by W. T. Hume, one of the attorneys for

defendants.

FRANK A. STEELE,

Attorney for Plaintiff and Respondent.

[Endorsed] No. 45. United States District Court, for

the District of Alaska, Second Division. Jennie M. No-

dine, Plaintiff, vs. Chas. E. Hoxsie, W. M. Eddy and J.

C. Muther, Defendants. Assignment of Errors. Filed

in the office of the Clerk of the United States District

Court, Second Division, at Nome, Alaska. August 12,

1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.

In the District Court for the District of Alaska, Second Di-

vision.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE and WILLIAM
M. EDDY and J. C. MUTHER,

Defendants.

Undertaking on Writ of Error.

Know all men by these presents, that we, Charles E.
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Hoxsie, W. M. Eddy, J. C. Muther as principals, and

Frank Osborn and Charles Thompson, as* sureties, are

held and firmly bound unto Jennie M. Nodine, the plain-

tiff above named and defendant in error, in the full and

just sum of , to be paid to the said Jennie M.

Nodine, her heirs, executors, administrators, and assigns,

to which payment, well and truly to be made, we bind

ourselves, our heirs, executors and administrators, joint-

ly and severally by these presents.

Sealed with our seals and dated this 12th day of Au-

gust, A. D. 1901.

Whereas, lately, at a term of the above-entitled court,

held at Nome, District of Alaska, in an action depend-

ing in the said District Court, District of Alaska, Second

Division, between Jennie M. Nodine, plaintiff therein

and Charles E. Hoxsie and William M. Eddy and J. C.

Muther, defendants therein, a judgment was rendered

against the said defendants for the full sum of six thou-

sand five hundred dollars, and the said defendants hav-

ing prosecuted a writ of error in the Circuit Court of

Appeals for the Ninth Judicial Circuit to reverse the

judgment aforesaid, and a citation having issued directed

to the said Jennie M. Nodine, citing and admonishing t<>r

to be and appear at the Circuit Court of Appeals for the

Ninth Judicial Circuit, to be holden at the city of San
Francisco, State of California, on the 9th day of Septem-

ber, 1901, and

Whereas, the above-entitled Court has issued an or-

der granting a supersedeas, and staying the execution

thereon

:
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Now, the condition' of this obligation is such that if the

said Charles E. Hoxsie, and William M. Eddy, and J. C.

Muther shall prosecute their writ of error to effect, and

shall answer all judgments, damages and costs, if they

shall fail to make their plea good, then the above obli-

gation to be void; else to remain in full force and effect.

W, M. EDDY. [Seal]

C. E. HOXSIE. [Seal]

J. C. MUTHER. [Seal]

FRANK OSBORN. [Seal]

CHAS. THOMPSON. [Seal]

R. J. ENGLISH. [Seal]

United States of America, I

District of Alaska. J

I, Charles Thompson, I, Frank Osborn, and I, R. J.

English each being duly sworn, deposes and says: That

I am worth the sum of six thousand five hundred dollars,

over and above all just debts and liabilities, and exclus-

ive of property exempt from execution.

R. J. ENGLISH.

FRANK OSBORN.

CHAS THOMPSON.

Subscribed and sworn to before me this 12th day of

August, A. D. 1901.

[Seal] JAMES E. FENTON,
Notary Public, Dictrict of Alaska.

[Endorsed] : No. 45. District Court, District of Alas-

ka, Second Division. Jennie M. Nodine, Plaintiff, vs.
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Charles E. Hoxsie, and Win. M. Eddy and J. C. Muther,

Defendants. Undertaking on Appeal. Approved Au-

gust 12th, 1901. Arthur H. Noyes, Judge of the District

Court, for District of Alaska, Second Division. Filed in

the office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. August 12,

1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.

In the District Court for the District of Alaska, Second Di-

vision.

JENNIE M. NODINE,

Plaintiff,

vs.

CHARLES E. HOXSIE and WILLIAM

!

M. EDDY and J. C. MUTHER,

Defendants.

Order Allowing Writ of Error.

In the Circuit Court of Appeals, for the Ninth Judicial

Circuit.

Now, on this 12th day of August, A. D. 1901, come the

defendants, Charles E. Hoxsie and William M. Eddy

and J. C. Muther, by their attorneys, W. T. Hume and

E. R. Beeman and James E. Fenton, and file herein and
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present to the Court their petition for the allowance of

a writ of error intended to be urged by them, praying al-

so for a transcript of the records, proceedings and papers'

upon which the judgment herein was rendered, together

with the papers, records and files in said cause, duly au-

thenticated may be sent to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit, and that

such other and further proceedings may be had as may

be proper in the premises.

In consideration whereof, the Court does allow the said

writ of error.

Done in open court, at Nome, Alaska, this 12th day of

August, A. D. 1901.

ARTHURi H. NOYES,

Judge of the District Court, for the District of Alaska,

Second Division.

[Endorsed] : No. 45. District Court, District of Alas-

ka. Second Division. Jennie M. Nodine, Plaintiff, vs.

Charles E. Hoxsie, and William M. Eddy and J. C. Muth-

er, Defendants. Order Allowing Writ of Error. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Au-

gust 12, 1901. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.
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In the District Court for the District of Alaska, Second Di-

vision.

JENNIE M. NODINE,

Plaintiff and Defendant in Error,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER.

Defendants and Plaintiffs in Error.

Writ of Error (Copy).

The President of the United States, To the Honorable

ARTHUR H. NOYES, Judge of the District Court,

for the District of Alaska, Second Division; Greet-

ing:

Because of the records and proceedings, as also of the

rendition of the judgment on a plea which is in the

said District Court, for the District of Alaska, Second

Division, before you, between Jennie M. Nodine, plain-

tiff, and Charles E. Hoxsie, William M. Eddy, and J. C.

Muther, defendants, a manifest error hath happened to

the great damage of the said Charles E. Hoxsie, William

M. Eddy and J. C. Muther, plaintiffs in error, as by their

petition, assignment of errors and bill of exceptions ap-

pears :

We, willing that error, if any hath happened, should

be duly corrected and full and speedy justice done to



192 Charles E. Hoxsie ct al.

the parties in that behalf, do command you, if judgment

be therein given, that then, under your seal, distinctly

and openly, you send the record and proceedings afore-

said, with all thingst concerning the same to the United

States Circuit Court of Appeals, for the Ninth Judicial

District, together with this writ, so that you have the

same at San Francisco, in the State of California, on the

9th day of September, A. D. 1901, being the second Mon-

day in September, 1901, at the said court, to be then

and there held that the record and proceedings aforesaid

being inspected the said United States Circuit Court

of Appeals, for the Ninth Judicial Circuit may cause

further to be done therein to correct that error what of

right and according to the laws and customs of the Uni-

ted States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 12th day of August, A. D. 1901.

Witness my hand and the seal of the District Court for

the District of Alaska, Second Division.

H. G. STEEL,

Clerk of the District Court, for the District of Alaska,

Second Division.

It is hereby ordered that the above writ be allowed.

ARTHUR H. NOTES,

Judge of the District Court, for the District of Alaska,

Second Division.

[Endorsed] : No. 45. In the United States District

Court, for the District of Alaska, Second Division. Jen-

nie M. Nodine, Plaintiff and Defendant in Error, vs.
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Charles E. Hoxsie, William M. Eddy, and J. C. Muther,

Defendants and Plaintiffs in Error. Writ of Error.

Lodged Copy. Filed in the office of the Clerk of the Uni-

ted States District Court, Alaska, Second Division, at

Nome, Alaska, August 12, 1901. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.

In the United States District Court for the District of

Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs. /

CHARLES E. HOXSIE, WILLIAM M
EDDY and J. C. MUTHER,

Defendants.

Undertaking on Writ of Error.

Know all men by these presents, that we, Chnrlie E.

Hoxsie, W. M. Eddy and J. C. Muther, as principals, and

Frank Osborn, James A. Gibson and 1\. J. English, as

sureties, are held and firmly bound unto Jennie M. No-

dine, the plaintiff above named and defendant in error,

in the full sum of six thousand five hundred dollars, to

be paid to the said Jennie M. Nodine, her heirs, execu-

tors, adminstrators and assigns, to which payment, well

and truly to be made, we bind ourselves, our heirs, ex-

ecutors and administrators, jointly and severally by

these presents.

Sealed with our seals and dated this 21 st day of Octo-

ber, A. D. 1901.
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Whereas, lately, at al term of the above-entitled court

held at Nome, District of Alaska, in an action pending

in the said District Court, District of Alaska, Second

Division, between Jennie M. Nodine plaintiff therein,

and Charles E. Hoxsie and William Eddy and J. C.

Aluther, defendants therein, a. judgment was rendered

against the said defendants for the full sum of $6,500,

and the said defendants, having procured a writ of error

to the United States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment aforesaid, and a

citation having issued therein directed to the said Jen-

nie M. Nodine, citing and admonishing her to be and

appear at a Circuit Court of Appeals for the Ninth Cir-

cuit, to be holden at San Francisco, in the State of Cali-

fornia, on the 9th day of September, 1901, and the Court

having made an order fixing the amount of bond to be

given on said appeal to operate as a supersedeas at the

sum of six thousand five hundred dollars:

Now, the condition of this obligation is such that if

the said Charles E. Hoxsie, William M. Eddy and J. C.

Aluther shall prosecute their writ of error to effect and

answer all damages and costs if they shall fail to make

their plea good, then the above obligation to be void;

else to remain in full force and effect.

J. C. MUTHER,
By JAMES E. FENTON,

.' Attorney for Muther.

W. M. EDDY. [Seal]

C. E. HOXSIE. [Seal]

FRANK OSBORN. [Seal]

JAMES A. GIBSON. [Seal]

R. J. ENGLISH. Seal]
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United States of America,
. ss.

District of Alaska.

Frank Osborn, James A. Gibson and R J. English,

being each duly sworn, each for himself says:

That he is a resident within the District of Alaska;

that he is not a counselor or attorney at law, marshal,

deputy marshal, commissioner, clerk of any court, or

other officer of any court. That he is worth the sum of

six thousand five hundred dollars, over and above ail

debts and liabilities and exclusive of property exempt

from execution.

FRANK OSBOItN.

JAMES A. GIBSON.
1 R. J. ENGTISH.

Subscribed and sworn to before me this 21st day of

October, A. D. 1901.

[Seal] JOHN T. REED,

Deputy Clerk United States District Court, District of

Alaska, Second Division.

[Endorsed]: The within bond is approved as to form,

amount and sufficiency of sureties thereon.

Done in open court at Nome, Alaska, the 21st day of

October, 1901.

JAMES WICKERSDTAM,

Judge District Court, District of Alaska, Second Di-

vision.
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[Endorsed]: No. 45. District Court, District of

Alaska, Second Division. Jennie M. Nodine, Plaintiff,

vs. Charles E. Hoxsie, Win. M. Eddy and J. C. Muther,

Defendants. Undertaking. Filed in the office of the

clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. October 22, 1901. H.

G. Steel, Clerk. By H. G. Steel, Deputy Clerk.

Clerk's Certificate to Transcript.

United States of Ameru

District of Alaska.

ica, |r
I, Harry G. Steel, clerk of the United States District

Court for the District of Alaska, Second Division, do

hereby certify that the foregoing contains true and cor-

rect copies of the complaint, answer of defendant, J. C.

Muther, answer of Charles E. Hoxsie, demurrer to sep-

arate answer of J. C. Muther, demurrer to further and
separate answer and defense of Charles E. Hoxsie and
Wm. M. Eddy, amended answer of J. C. Muther, reply

to separate answer and defense of Charles E. Hoxsie

and Wm. M. Eddy, plaintiff's reply to amended answer

of J. C. Muther, judgment on verdict, bill of exceptions,

petition for writ of error, assignment of errors, under

taking on appeal approved August 12, 1901, order al-

lowing writ of error, lodged copy of writ of error, and
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undertaking approved October 21st, 1901, filed in my

office at Nome, Alaska, in the action entitled Jennie M.

Nodine, Plaintiff, vs. Charles E. Hoxsie, William M.

Eddy and J. C. Muther, Defendants, No. 45, and of the

whole thereof.

I also further certify that the original citation and

writ of error are attached hereto.

In witness whereof, I have hereunto set my hand and

affixed the seal of said court this 26th day of June, A.

D. 1902, at! Nome, Alaska.

[Seal] HARRY G. STEEL,

Clerk.

By H. C. Gordon,

Deputy Clerk.

Nome, Alaska, June 26th, 1902.

Received of the within-named defendants and appel-

lants the sum of fifty-four and 50-100 dollars (|54.50), in

payment for the foregoing transcript of record and at-

tached certificate.

H. G. STEEL,

Clerk United States District Court, Alaska, Second Di-

vision.

Bv H. C, Gordon.
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[Endorsed]: No. S59. In the United States Circuit

Court of Appeals for the Ninth Circuit. Charles E. Hox-

sie, William M. Eddy, and J. C. Muther, Plaintiffs in

Error, vs. Jennie M. Nodine, Defendant in Error. Tran-

script of Record. Upon Writ of Error to the United

States District Court for the District of Alaska. Second

Division.

Eiled July 10, 1902.

F. D. MONCKTON,

Clerk.
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In the District Court of the United States for the District of

Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY, J. C. MUTHER,
Defendants.

Orders Settling Bill of Exceptions.

Be it further remembered that the matter of the settle-

ment of said bill of exceptions came on regularly to be

heard in open court, Honorable James Wickersham pre-

siding, on the 17th day of February, 1002, at Nome, at a

special term of said court, beginning on said 17th day of

February, 1002, and counsel for the defendants having

presented said petition and motion hereinabove set forth,

and the same having been argued by counsel for both

plaintiff and defendants, and it appearing to the Court

that the facts stated in said petition and motion are true,

and that the Honorable Arthur H. Noyes, being the

Judge who tried this case, is now under such disability

as is mentioned in Section 053 of the Revised Statutes of

the United States as amended on the 5th day of June,

1900, and it appearing for that reasonthat said Honorable

Arthur H. Noyes is unable to settle said bill of excep-

tions, and owing to the fact that all the evidence and
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proceedings in said cause were taken in stenographic

notes, the undersigned judge being able to ascertain

that said bill of exceptions is a true bill of exceptions,

the same is hereby allowed, settled and certified as the

defendants' bill of exceptions in the above-entitled ac-

tion.

I further certify that the same contains a full and true

statement of the evidence of each and every witness pro-

duced upon the trial of said cause, and all of the testi-

mony in said cause, and the objections made to the in-

troduction of testimony as the same appears therein, and
the motions made, and all objections to said testimony,

together with the rulings of the Court upon said objec-
tions and motions, and the exceptions taken and allowed
by, said rulings, and that it also contains the exceptions

taken by the defendants to the instructions given and re-

fused by the Court. The plaintiff's counsel objected and

excepted to the settlement of said bill upon the ground

that the same could only be settled by the judge who
tried the cause.

Done in open court at Nome, Alaska, this 21st day of

February, 1902.

JAMES WICKERSHAM,
Judge of the District Court, District of Alaska,

Be it further remembered, that on this 12th day of

July, 1902, in open court, at Nome, Alaska, the defend-

ants in the foregoing entitled action moved the Court to

again sign and settle the foregoing bill of exceptions,

and it now appearing to the Court that the Honorable
Arthur H. Noyes, the judgewho tried this cause, has been
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removed from office, aud is under such disability as is

mentioned in section 953 of the Revised Statutes of the

United States, and for those reasons is unable to settle

said bill of exceptions, and owing to the fact that all

the evidence and proceedings in said cause were taken

in stenographic notes, the undersigned judge now hold-

ing said court being able to ascertain that said bill of

exceptions is a true bill of exceptions, the same is hereby

certified, settled and allowed, as the defendants' bill of

exceptions in the above-entitled action, and it is further

certified that said bill of exceptions contains a full and

true statement of the evidence of each and every wit-

ness produced upon the trial of said cause, and all of the

testimony in said cause, and the objections made to the

introduction of testimony, as the same appears therein,

and the motions made and all objections to said testi-

mony, together with the rulings of the Court upon said

objections and motions and! the exceptions taken and

allowed to said rulings, and it also contains the excep-

tions taken by the defendants to the instructions given

and refused by the Court.

Done in open court, at Nome, Alaska, this 12th day of

July, 1902.

JAMES WIOKERSHAM,
Judge oft the District Court, District of Alaska.

[Endorsed] : No. 45. Jennie M. Nodine, vs. Charles

E. Hoxsie et al. >Bill of Exceptions. Filed August 9th,

1901. H. G. Steel, Clerk. H. C. Gordon, Deputy. Re-

filed by order of Court on February 21, 1902, after Bill
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of Exceptions settled. H. G. Steel, Clerk. By John T.

Reed, Deputy. Refiled again this 12th day of July, 1902,

by order of Court, after being' again settled. H. G. Steel,

Clerk, etc. By John T. Reed, Deputy.

United States District Court, 1
rss.

District of Alaska, Second Division. J

I, Harry G. Steel, clerk of the United States District

Court, for the District of Alaska, Second Division, do

hereby certify that I have compared the foregoing copy

with the original orders settling bill of exceptions, now

on file and of record in my office at Nome, in the District

of Alaska, and that the same is a true and perfect tran-

script of said original and of the whole thereof.

Witness my hand and the seal of said Court, this 12th

day of July, A. D. 1902.

[Seal] H. G. STEEL,

Clerk,

By H. C. Gordon,

Deputy.

[Endorsed]: No. 859. In the United States District

Court, for the District of Alaska, Second Division. Jen-

nie M. Nodine, Plaintiff, vs. Charles E. Hoxsie et al., De

fendants. Certified copy of Orders of Court Settling Bill

of Exceptions.

Filed August 2&, 1902.

F. D. MONCKTON,
Clerk.
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UNITED STKTES

CIRCUIT COURT OF APPEALS

FOR THE

NINTH CIRCUIT

Charles E. Hoxsie, William M.\

Eddy and J. C. Muther,
J

Plaintiffs in Error.
[ 902

vs.

Jennie M. Nodine,

Defendant in Error.

ARTHUR H. NOYES, District Judge.

W. T. HUME,

IRA D. ORTON,

JAMES E. FENTON
CAMPBELL, WESTON & CAMPBELL,

Attorneys for the Plaintiffs in Error.

Frank A. Steele,

Attorney for Defendant in Error





IIS THE

UNITED STHTES

CIRCUIT COURT OF APPEALS

F=OR THE

NINTH CIRCUIT

Charles E. Hoxsie, William M.\

Eddy and J. C. Muther,
Plaintiffs in Error. (

vs. /

Jennie M. Nodine,

Defendant in Error. >

BRIEF OF PLAINTIFF IN ERROR.

The plaintiffs in error have sued out a writ of error to

this court from the district court of the District of Alaska,

Second Division, seeking to reverse the judgment of that

court.

This case presents to the court many interesting and

novel features growing out of the anomalous condition of that

portion of Alaska known as the Seward Peninsula, during the

years 1899-1900. Early in the year 1899 the discovery of



valuable deposits of gold in the region of Nome became

known to the world and large numbers of prospectors and

others congregated in the Nome mining district, and as a

result a settlement sprung up on the shores of Behring sea

at a point near Cape Nome known as Anvil City and com-

posed of several thousand people. At this time the only laws

applicable to the district are found in the acts of congress

known as the organic act of Alaska and the code of criminal

procedure passed by congress. By virtue of these acts of

congress but one district judge was provided for the district

whose official residence was at Sitka in southeastern Alaska,

and criminal jurisdiction only was conferred upon United

States commissioners. There was no provision for the hold-

ing of terms of the district court at any place in the Yukon or

northern portion, or the northwestern part of the territory.

Far removed from the rest of the United States, without the

usual means of communication and no provision for local

government, the people of the Nome district were in a sim-

ilar but much more helpless condition than the early pioneers

of San Francisco and the State of California.

In order to assist the court to more thoroughly understand

the pleadings in the case at bar and the issue presented by

this appeal we feel that it would not be improper to refer the

court to the record of the case tending to explain the condition

of affairs at Nome at the time of the occurrences out of which

the cause of action is claimed to have arisen.

It appears from the record that while the people of Anvil

City, as the community was then known, were in the anom-

alous position of a community without any legally constituted

officers, and practically no laws in existence providing means

of protection of property or person or that could be enforced



iii that behalf, the district judge of Alaska, the Hon. Chas. S.

Johnson, at the request of the attorney general, made a trip

through the Yukon River basin, and over to Nome. He being

the first representative of the judicial or executive branch of

the federal government who had visited that section of the

Alaska territory.

Judge Johnson arrived at Nome in August. 1899, and

observing the contentions and confusion existing at that place

arising from the fact that there was practically no law appli-

cable to the conditions or providing for the creation of local

municipal governments, no law officers and no provision made

by congress for the creation or empowering of any such offic-

ers to hear, determine or adjust contentions and controversies

arising between the thousands of inhabitants concerning town

lots and mining claims, and possessory rights, he suggested by

an open letter to the people of Anvil City, now Nome, that

they form a mutual consent government. (Transcript p. 144.)

Pursuant to the suggestion of Judge Johnson a large portion

of the residents of the settlement called a mass meeting at

which meeting the suggestion of Judge Johnson was adopted

and thereafter by means of committees and meetings a charter

was adopted (Transcript p. 123 et seq.), which provided for

the election among others officers of a municipal judge who

should have power to settle and determine controversies in a

similar manner to that provided by the justice code of the

state of Oregon for the procedure before justices of the peace

of the state of Oregon. (Transcript p. i_><j. ) After the adop-

tion of this charter a general election was held, in which all

persons desiring to do so participated, for the election of

officers of the municipal government so agreed upon by the

people of Nome. (Transcript p. 144.) Among other officers



elected was Alonzo Rawson, who was elected to fill the office

of municipal judge with the powers conferred by said charter.

Transcript pp. 146-147.)

In adopting the course suggested by Judge Johnson and
in perfecting the consent government, the residents of Nome
were cautious and discrete and did that only which the law

of necessity compelled them to do to avoid anarchy and blood-

shed and establish order, that the residents might to some
extent at least feel secure in their rights.

These people were not without precedent in their proced-

ure. A similar course had been taken in Juneau and Skaguay,

and upheld by the district court of Alaska. The history of

the organization of residents of the city of San Francisco

for the preservation of order as detailed in the appendix to

Vol. I, California Reports, shows a condition of affairs in

the early days of California very similar to that of Nome,
Alaska, in 1899. and a government formed by those residents

in many respects similar to the consent government of Nome.

It was the inherent loyalty to the principles of the Amer-
ican government, the desire for order and for protection of

the weak against the strong, the honest against the dishonest,

the upholding the right and suppression of wrong that actu-

ated the people of Nome in forming the consent government.

The government formed is evidence of good citizenship,

moderation and care ; and those who participated in upholding

this government, in acquiescing therein, submitting their

controversies to the authority of this government and abiding

by its decisions were entitled to the commendation of the

trial court instead of its criticism, its protection as far as

a liberal construction of the law would permit instead of the

reverse.
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This government was acquiesced in and approved by the

people of Nome and met the approval of the President of the

United States and the Attorney General. (Transcript, pp.

147-148.)

After the formation of said consent government a con-

troversy arose hetween the plaintiff in error, Chas. E. Hoxsie,

and the defendant in error, Jennie M. Nodine, with reference

to the possession of a certain tract of land situated in the

town of Nome. Hoxsie filed a complaint in the municipal

court against Mrs. Nodine in the nature of a complaint of

forcible entry and detainer. Mrs. Nodine and Hoxsie ac-

cepted the government provided by the people and after fol-

lowing the procedure provided in the Oregon code governing

justices of the peace, by filing answer, reply, etc., finally sub-

mitted the questions involved to a jury of residents of Nome

who returned a verdict in favor of Hoxsie and thereafter the

municipal judge entered a judgment and finding against Mrs.

Nodine in favor of Hoxsie, with an execution therein directed

to \Ym. M. Eddy, one of the plaintiffs in error, who was the

chief of police of Nome under the consent government. The

execution of this writ by Eddy is claimed to furnish the cause

of action in the case at bar.

Jennie M. Nodine. the defendant in error, brings her

action for damages resulting from the service and carrying

into effect the execution issued out of the consent municipal

court—the plaintiffs in error set up all of the facts to which

we have referred as a defense in mitigation of damages, and

as a defense to said action.

SPECfFICATIONS OF ERROR.

I.

The court erred in overruling the objections of the de-



fendant Hoxsie to the questions asked the plaintiff Nodine,

and permitting her to testify with reference to the value of

the blankets, etc., in her tent and also with reference to the

amounts paid by her for the construction of the tent frame and

prices paid for lumber.

II.

The court erred in overruling the objections of defendant

Muther to the questions propounded to the plaintiff Nodine,

and in permitting her to testify with reference to the value of

the blankets, etc., in her tent and also with reference to the

amounts paid by her for the construction of the tent frame and

prices paid for lumber.

III.

The court erred in overruling the objections of the defend-

ant Hoxsie and the objections of defendant Muther to the

questions propounded to the plaintiff Nodine and permitting

her to testify with reference to the monthly value of her lodg-

ing house and business.

IV.

The court erred in overruling the motion of defendants

Hoxsie and Muther to direct the jury to return a verdict for

the defendants.

V.

The court erred in overruling the motion of defendants

Hoxsie and Muther for a nonsuit.

VI.

The court erred in restricting, over the objection of de-

fendants, the evidence offered by defendants of the records,

files and pleadings in the matter of Hoxsie v. Nodine, tried in

the consent municipal court.



VII.

The court erred in sustaining the objection of -plaintiff

Nodine and excluding the testimony of Alonzo Rawson,

wherein the defendants offered to prove who of the parties

demanded a jury in the consent municipal court on the hearing

of the matter of Hoxsie v. Nodine.

VIII.

The court erred in restricting of the testimony offered by

defendants marked "Defendants' Exhibit No. 9." being the

charter of the consent government of Nome.

IX.

The court erred in sustaining the objection of plaintiff

thereto and excluding the testimony of Alonzo Rawson,

wherein the defendants offered to prove that the plaintiff

Nodine made no protest but consented to the trial of the mat-

ter involved in Hoxsie v. Nodine by the municipal court of

Nome and said Alonzo Rawson.

X.

The court erred in sustaining the objections of plaintiff

Nodine thereto and excluding the testimony of defendant

Eddy, wherein the defendant Muther offered to prove "De-
.

fendants' Exhibit No. I," being a bill of sale from said de-

fendant acting as chief of police of Nome to the defendant

Muther.

XI.

The court erred in giving the following instruction to

the jury, to wit

:

"I charge you that the writ issued out of that so-called

court was void and without authority of law. and that it was

not a protection to them, or either of them, and did not author-
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ize them, or either of them, to enter upon premises of plaintiff,

or to sell or to remove her personal property, or to destroy

her business. And that the defendants Hoxsie and Muther

took such part in the pretended legal proceedings and in the

removal and destruction of plaintiff's property and business

as to make them equally liable with the defendant Eddy."

XII.

That the court erred in giving the jury the following

instructions

:

"I charge you that in this case the plaintiff is entitled to

recover her actual damages—that is, such a sum of money as

would fairly and reasonably compensate her for the loss and

injury to her personal property and the destruction of her

business ; and if you conclude from the evidence that the con-

duct of the defendants was malicious in removing or destroy-

ing her property, exemplary or punitive damages may be given

in addition to the actual damages sustained, as a kind of pun-

ishment to the defendants, with a view to preventing similar

wrongs in the future. Such damages are given in the cases

where the evidence shows malice, gross negligence or oppres-

sion on the part of the defendants; and if in this case you

find from the evidence such an element entering into the con-

duct of the defendants, it is your right and privilege to give

to the plaintiff, in addition to her actual damage, such a sum

as exemplary damages as in your judgment is just and proper

under all the circumstances of the case."

XIII.

That the court erred in giving the following instructions

:

"The court has allowed the introduction of the records of

the so-called municipal court, together with the evidence show-



ing the existence in Nome of a consent government, for tlie

purpose solely of rebutting the evidence, if any there be, or

inferences from the evidence, if such may be drawn of malice,

gross negligence or oppression on the part of the defendants,

and for the purpose of overcoming or reducing any sum that

you may find due plaintiff as exemplary or puntitive damages.''

XIV.

That the court erred in giving the jury the following

instructions

:

"The only question for your consideration is the value

of the property that was taken or removed or converted by

these defendants, and I charge you that they are all jointly

liable. You will make such an estimate as will be the plain-

tiff's actual damages for the conversion and removal of her

property, and in addition such reasonable sum as is just and

right to compensate her for the loss of her business, which

was destroyed. That is the actual damage, and that amount

of money you are bound to return in any event in this case."

XV.

That the court erred in refusing to give the following

instructions requested by the defendants, to which refusal of

the court to give the same, the defendants then and there ex-

cepted, which exception was allowed by the court

:

"I further instruct you that the plaintiff in this case,

having alleged in her complaint a joint tort, and a joint con-

version and destruction by the defendants jointly of the per-

sonal property of the plaintiff therein described, she must

prove by a preponderance of the evidence that the personal

property of the plaintiff described in the complaint, or some

part thereof, was wrongfully taken or converted, or destroyed
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by the defendants acting in concert and jointly, and unless

you find from a preponderance of the evidence that the defend-

ants, acting in concert and jointly, wrongfully destroyed or

converted the personal property of plaintiff described in the

complaint, then the plaintiff cannot recover in this action,

and you must return a verdict in favor of the defendants."

XVI.

That the court erred in refusing to give the following

instructions requested by the defendants:

"I further instruct you that if you find from a prepon-

derance of the evidence that the defendants, acting jointly and

in concert, wrongfully destroyed or converted the property

of plaintiff described in the complaint, then I instruct you

that the measure of damages of the plaintiff is the actual

value of the property so destroyed or converted at the time

the same was destroyed or converted."

XVII.

That the court erred in refusing to give the following

instructions requested by the defendants

:

"I further instruct you that the measure of damages of

the plaintiff in this case that she is entitled to recover against

the defendant J. C. Muther, is the actual value of the prop-

erty described in the plaintiff's complaint, if any, which the

defendant J. C. Muther purchased and took possession of at

the time the said defendant Muther took possession of the

same."

XVIII.

That the court erred in refusing to give the following

instructions requested by the defendants

:

"I further instruct you that if you find from a prepon-
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derance of the evidence that the defendant YV. M. Eddy at

the time alleged in the complaint, unlawfully and wrongfully

took possession of or destroyed the property of plaintiff

described in the complaint, or any part thereof, but do not

find from a preponderance of the evidence that either the

defendant Hoxsie or Muther in any way participated in or

assisted the said Eddy in taking possession of the same, then

I instruct you that the plaintiff having alleged a joint con-

version of the property described in the complaint, she cannot

recover, and your verdict shall be for the defendant."

XIX.

That the court erred in rendering judgment upon the

verdict against the defendants and in favor of plaintiff.

ARGUMENT.

The first three specifications of error are to the admission

of the testimony of the plaintiff as to the amounts paid by

her for certain personal property alleged to have been de-

stroyed by defendants.

The personal property consisted of blankets, tents, cooking

utensils, etc. Over the objection of defendants plaintiff was

permitted to testify as to the original cost price at some

peril id prior to the alleged trespass and was not limited to

the value at the time of the alleged trespass and conversion.

The testimony was immaterial and incompetent and could not

be material to fix or determine the value at the time of the

conversion.

Plaintiff could only recover the value at the time of the

conversion.

"The general rule of damages in England and in this
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country is the value at the time and place of conversion."

3 Sutherland on Damages, p. 488, and cases cited.

The evidence therefore of the original cost was immaterial

and incompetent and would tend in no way to prove

the value— market value— at the time of the al-

leged conversion. This evidence was very injurious

t( > the defendants, for the reason that it was the

only character of evidence in the case upon which the jury

could hase a verdict—without it there was no testimony as

to the value of the property. It was immaterial and incom-

petent for the reason that the alleged conversion took place

in February, 1900, and the values placed on the goods were

prices paid some eight or nine months prior to that date,

under other circumstances, at a time when the first rush was

on of people into Nome, and prices were exceedingly high,

and some of the values fixed are for goods purchased at points

thousands of miles away, a long and unknown time before;

for instance, the tent purchased at Sheep Camp for $125.

The place and time of purchase of the blankets is not stated

in the testimony, thus rendering the testimony of no legal

value to the jury to determine the value at the time of the

alleged conversion.

II.

The objection of defendants to the question propounded

to the plaintiff as follows

:
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"Now, Mrs. Xodine, what is the value, the monthly

value of your lodging house at the time you erected it until

its destruction in 1900?"

Was well taken.

This question calls for past profits as evidence of future or

speculative profits. This evidence is too remote and uncer-

tain. The true measure of damages was the value of the

property or business at the time of its alleged destruction.

Neither the question nor answer is limited to the time of the

alleged conversion.

III.

The next error alleged is the refusal of the trial court to

grant the motion of the defendants for a nonsuit. The de-

fendants Hoxsie and Eddy moved for a nonsuit on the follow-

ing grounds

:

First.—That the evidence is insufficient to justify a ver-

dict for plaintiff and against these defendants.

Second.—That the action is a joint action and there is no

evidence of a joint, conversion of the property described in the

complaint.

Third.—For the reason that there is no evidence that the

defendant Hoxsie participated in the removal or conversion

or destruction of the property named and described in the

complaint.

Fourth.—For the reason that there is a total and fatal

variance between the allegations of the complaint and the

proof submitted.
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And defendant Muther moved for a nonsuit upon the

following grounds

:

First.—That there is no evidence to sustain the allega-

tions of the complaint against the defendant Muther.

Second.—Upon the ground that there is a fatal and a

total variance between the allegations of the complaint and

the proof submitted.

Third.—That this is a joint action against the defendants

for an alleged joint conversion, or tort, and that the evidence

is wholly insufficient to show a joint liability or joint con-

version or tort, on the part of the defendants.

Fourth.—That there is no evidence whatever that the

defendant Hoxsie took any part in or participated in the

alleged conversion or tort.

Fifth.—That the evidence is wholly insufficient to show

that the defendant Muther took any part in the alleged de-

struction of the property of the plaintiff, or the alleged con-

version of the same.

Sixth.—That the evidence shows that if any of the said

property was converted, or destroyed by anyone it was by

the defendant, William N. Eddy, and without the knowledge,

consent or direction of either of the other defendants.

The consideration of the questions raised by these motions

requires an examination of the evidence offered by plaintiff.

In brief, the evidence of the plaintiff and the witnesses exam-

ined in her behalf is that in the month of July, 1899, Mrs.

Nodine purchased a tent and some personal property of cer-

tain persons occupying land at the town of Anvil City (now
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Nome) and thereafter erected a larger tent with foundation

and bunks for use as a lodging house—that afterwards in

February, 1900. the defendant Eddy entered her tent and

took her away therefrom to what was known as the city jail

of Nome, and when she returned from jail her tent and effects

had been taken away—and there is some testimony as to the

value of the property taken—to which reference has already

been made. The testimony as to whether Hoxsie was pres-

ent at the time of the alleged conversion and trespass is con-

tradictory and uncertain, though the preponderance of the

testimony is to the effect that he was not present. Mr. Strong,

the most reliable of plaintiff's witnesses, says the tent was

sold by Eddy under an execution issued out of the municipal

court. That Eddy had charge of tearing the tent down. It

was done under his direction.

There is no evidence that Muther had any relation to the

entry of the tent, or removal of Mrs. Nodine or the tearing

down of the tent. He is not connected with the transaction.

There is no evidence that either Hoxsie or Eddy or Muther

or any two of them were working in harmony or acting

together, or any evidence from which inference could be

drawn that the}
- were acting in concert.

The complaint alleges a joint trespass upon the premises

described therein and a joint action in the forcible removal

and restraint of the plaintiff and the destruction of her tent,

and that by reason of such joint tort the plaintiff's business

and property was destroyed—also a joint trespass in the con-

version of the bedding, etc.. and in the destruction of her

lodging house business.

There is a fatal absence of any testimony of any joint

action on the part of the defendants in the commission of any
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of the acts alleged to constitute the cause of action.

The jury were required to be satisfied by a preponderance

of the testimony that the plaintiff was entitled to a judgment

upon the evidence. If there was no evidence to warrant a

jury in finding that the plaintiff was entitled to recover then

the defendants were entitled to a nonsuit.

1 6 Am. & Eng. Ency. of Law, p. 741.

"Persons are not jointly liable for a tort merely because

they may have some connection with it, even if it may give

a several cause of action against them. There must be a

co-operation in fact—there must be some community in the

wrong doing among the parties who are to be united as co-

defendants—the injury must be in some sense their joint

work."

Bliss on Code Pleading, Sec. 83.

1 Sutherland on Damages. 211-215.

The defendants are charged jointly and the evidence must

show a community in the wrong doing.

Cooper v. Blair, 14 Or. 255.

In this case the evidence of the plaintiff did not tend to
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show any community in the wrong doing or any co-operation

of the defendants. The most that can be claimed for the

evidence is that it tends to show that Eddy tore down plain-

tiff's tent and converted it. No one participated in the affair

except Eddy. The testimony does not tend to show that

Hoxsie aided or assisted or participated with Eddy in destroy-

ing the tent and property—and Muther's connection with the

matter was after the wrong of which plaintiff complains had

been committed. There was therefore a total failure of proof

of any joint action, and defendants were entitled to a nonsuit.

Cooper v. Blair, supra.

Spokane & P. R. R. Co. v. Holt, 40 Pac. 56.

Sherman v. Lumber Co., yy Wis. 22.

The trial court seemed to think that there were some ad-

missions in the answer which supplied the omissions in plain-

tiff's testimony. By an examination of the answers it will be

seen that the defendants expressly deny any joint action and

any trespass at all. They allege that all acts done by Hoxsie

were under the rules of the consent government in bringing

the controversy between himself and plaintiff to a settlement

and adjustment in which proceedings plaintiff joined him

and acquiesced in submitting the controversy to the tribunal

accepted by both as the arbitrator, and that having submitted

the same he abode by the decision of the arbitrator.

That defendant Eddy acted under the orders of the arbi-
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trator and not under any directions from Hoxsie.

That Muther had no knowledge of or connection with

either Eddy or Hoxsie.

If it is claimed that these statements in the answers bring

the defendants within the rules of law applicable to persons

instituting actions in courts and enforcing same by execution

and sale, then it must be admitted that the municipal court

had a legal existence, the proceedings lawful and execution

lawful, which would entirely negative the right of the plain-

tiff to maintain the action under the complaint.

If this is denied then the answers show that they were

acting independently and give no support to the position of

the trial court.

The court practically admits the insufficiency of the plain-

tiff's evidence and that the motion should be allowect except

for his contention as to the admissions in the answers which

an examination of them shows did not exist.

Another ground upon which the motion should have been

allowed is that there is no legal evidence upon which the jury

could base a finding as to the value of the property alleged to

have been converted.

This question we have referred to in discussing the ob-

jections to the admissibility of the evidence, above.

The motion for nonsuit being overruled, defendants of-

fered in evidence to rebut the allegation of malice and also

to sustain the defense of an arbitration of the pleadings in

the case of Hoxsie v. Nodine, tried in the municipal court.

The statute provides that defendant may set forth as
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many defenses and counterclaims as he may have.

Act of Congress, June 6, 1900, Chap. 8, Sec. 64.

Having alleged an arbitration, which allegation was denied

in the reply and issue raised thereon, defendants were entitled

to introduce the evidence in support of their answers and have

same considered by the jury. It was therefore error of the

trial court to refuse the defendants the benefit of the defense

of arbitration and the evidence in support thereof. The ar-

bitration alleged was in the nature of an estoppel and was an

issue in the case. The testimony was relevant and material

to the issues. Whether it was sufficient to constitute an

estoppel or an arbitration was for the jury to determine under

proper instruction of the court, but its exclusion as evidence

in support of that defense was error.

1 Rice on Evidence, 499 ct seq. and cases cited.

The errors set out in specifications Nos. VI, VII, VIII, IX

and X, are covered by the references above.

The court erred in giving the instruction set out in spec-

ification of errors No. XI, for the reason that the instruction

undertakes to pass upon the testimony, which was solely the

province of the jury. And also for the reason that the same

does not contain a correct statement of the law on the subject.

In this instruction the court assumes that the defense is
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the validity of a writ of execution as a protection to them

for the acts committed. If this assumption was justified by

the evidence and pleadings, then the instruction is clearly

erroneous, for an officer is not the agent of the plaintiff in

service of a writ and if the process is void, he alone is liable

for trespass, unless the plaintiff participated in or advised the

illegal action.

2 Addison on Torts, Sec. 937.

Cooley on Torts, p. 548.

Whether the defendant Hoxsie participated in or advised

the proceedings under the void writ was a fact for the jury

to determine under the evidence.

This instruction is also erroneous for the reason that the

court instructs the jury without any evidence to sustain it,

that the defendants are jointly liable. The court invades the

province of the jury and determines one of the facts in issue.

Under the pleadings and evidence one of the controverted facts

was whether the defendants were acting in concert. Whether
Hoxsie was acting with Eddy, or whether Eddy was alone

responsible for the trespass and as to whether Muther was
acting with Eddy or Hoxsie or both. The consideration and

determination of these disputed questions is taken away from
the jury by the court.

The rule is the same in civil and criminal cases. The
court should never so frame his instructions as to assume

a disputed fact as proven—and if it does, such action is
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ground for reversing the judgment.

1 1 Am. & Eng. Ency. of Law. p. 254 et seq.

Alaska Code, Sec. 191.

Where facts are not controverted, if they admit of oppo-

site inferences, the case is for the jury.

1 Greenleaf on Evidence, p. 72, note.

Grand Trunk R. Co. v. Tennant, 66 Fed. 922.

Chicago G. W. Ry. Co. v. Healey, 86 Fed. 245.

An instruction supported by no evidence in the case is

erroneous.

2 Rice on Evidence, p. 795, cases cited.

An instruction assuming that persons did certain acts as

to which evidence is conflicting is erroneous.

1 Greenleaf on Evidence, p. 73, note.

2 Rice on Evidence, supra.

State v. Potts, 78 Iowa, 656.

The defendant Muther alleges in his answer and states

in his testimony that at the time of the purchase of the tent
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at public auction, finding there was a claim of Mrs. Nodine

for same, he tendered and offered to deliver same to Mrs.

Nodine before the tent was removed and before he took pos-

session of it, which offer was refused by Mrs. Nodine. This

defendant was entitled to the benefit of this issue and this

testimony.

In order to sustain the plaintiff's contention there must

have been a trespass and conversion of the property. There

could be no conversion unless the possession of the property

was taken and held in denial of plaintiff's right, the tender

by Muther to deliver the property to the plaintiff before taking

possession of same, if believed by the jury, was a complete

defense for Muther against the claim of plaintiff.

There was no conversion and no liability.

Cooley on Torts, p. 528.

3 Sutherland on Damages, p. 529.

Delano v. Curtis, 7 Allen, 470.

An instruction which ignores a defense supported by sub-

stantial evidence, is erroneous.

Brownlow v. Woolard, 2 Mo. App. 1404.

111. Cent. R. Co. v. Creighton, 53 111. App. 45.

Chicago Heights Land Ass'n v. Butler, 55 111. App. 461.

Sec. 191 of the act of congress approved June 6, 1900,
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entitled, "An act making further provision for a civil gov-

ernment for Alaska and for other purposes," is in the same

language as Sec. 200 of the Code of Oregon, and evidently

was adapted from the Code of Oregon. In construing the

power of the court under this section, the supreme court of

Oregon has said (Smith v. Shattuck, 12 Or. p. 369) :

"The court had the right, undoubtedly, to inform the jury

as to what it was necessary for the respondent to prove, in

order to establish his defenses; and if there were no evidence

or it were not sufficient to make out any of the defenses

and the jury decided wrong, the court should have set the

verdict aside.

"The province of the jury is as certain and sacred under

our law as that of the court, and the functions of the former

can no more be usurped than those of the latter."

And also in the case of State v. Huffman ( 16 Or. p. 23),

the court says

:

"The court when the testimony was offered had the right

to decide whether or not it tended to prove the fact, and when

it decided that it was admissible upon that ground, all ques-

tions as to its effect passed beyond the court's control.

Nothing remained for it to do but to state to the jury the

matters of law which it deemed necessary for their informa-

tion in giving their verdict and inform them that they were

the exclusive judges of all questions of fact.*******
"But it is effectually barred out of the jury box. It has

no right to direct as to the weight the jury shall give to any
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evidence submitted to them or instruct them in other re-

spects. * * *"

See also State v. Maloney, 27 Or. 53 and note.

The foregoing decisions contain the established construc-

tion placed upon the power of the court under the section of

the Oregon Code referred to and we presume will be consid-

ered by this court as precedents in construing the similar

section of the Alaska Code.

The instruction set out in XII, specification of errors, is

erroneous. There is no evidence to warrant an instruction

on punitive damages. Taking the evidence altogether, there is

not a word that hints at any malice or wantonness on the

part of Hoxsie or Muther, whatever may be said of the evi-

dence relative to Eddy—but the trial court draws no distinc-

tion. In order to justify a finding of malice, there must be

evidence of an actual wrong intention, a recklessness and neg-

ligence evincing malice or conscious disregard of the rights

of another, a wilful and malicious wrong—otherwise there can

be no punitive damages recovered.

5 Am. & Eng. Ency. of Law, p. 21.

Boston & M. R. Co. v. McDuffy. 79 Fed. 934.

The evidence in the case all tended to establish the con-

tention of defendants that they were all acting in good faith,

without malice, believing they had lawful authority to so

act, and that they were acting under the protection of a legal
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process. An officer acting under a void process, or person

acting without fraud, malice or oppression or improper mo-

tive is not liable in vindictive or punitive damages.

Phila.. etc., R. Co. v. Hoerlich, 62 Md. 301.

Kelly v. McDonald. 39 Ark 387.

The instruction of the court left the jury to infer that

there was evidence justifying the finding that the defendants

had committed acts making them liable in punitive damages,

without there being any such evidence. This was erroneous.

All of the evidence in the case expressly negatives any malice

on the part of Hoxsie or Muther, and establishes that what-

ever was done by either was done without fraud or improper

motive.

This instruction is open to the further objection that the

plaintiff in this action was only entitled to recover compensa-

tory damages.

Can damages as a punishment be recovered in a case like

this?

We think this question must be answered in the negative.

Prof. Greenleaf in his work on evidence (Vol. 2, Sec. 253)

lays down this doctrine : "Damages are given as compensa-

tion, recompense or satisfaction to the plaintiff for an injury

actually received by him from the defendant."

Sedgwick on Damages, p. 39, says : "Wherever the ele-

ments of fraud, malice, gross negligence or oppression mingle

in the controversy the law. instead of adhering to the system

or even the language of compensation adopts a wholly different

rule. It permits the jury to give what it terms punitory, vin-
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dictive or exemplary damages; in other words, blends to-

gether the interests of society and of the aggrieved individual

and gives damages not only to recompense the sufferer but

to punish the offender." Replying to the foregoing state-

ment by Sedgwick, Prof. Greenleaf says (2 Greenleaf, 14

Ed., p. 253) :

"However this view may appear to be justified by the

general language of some judges and by remarks gratuitously

made in delivering judgment on other questions, it does not

seem supported to that extent by any express decision on the

point and is deemed at variance not only with adjudged cases

but with settled principles of law."

Fay v. Parker, 53 N. H. 342.

Murphy v. Hobbs. 5 Pac. 119.

We can suggest no better argument in support of our

contention than that found in the authorities cited above, and

by an examination of the authorities cited we believe this

court will find that the case at bar does not come within the

rules laid down by Mr. Sedgwick as applied by the courts,

and is clearlv one in which it was error for the court to give

the instruction objected to.

The jury in this case must have been controlled almost

entirely by this instruction of the court in fixing the amount

of their verdict. Under the evidence the actual damage suf-

fered by the plaintiff was trifling, the conversion of an old

tent and a few blankets and cooking utensils.

In the instruction set out in specification of errors No.
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XIII, the court committed an error in limiting the effect of

the exhihits admitted in evidence. This instruction is in line

with the rulings of the court upon introduction of testimony

and of course is subject to the same objection.

There was an issue in the pleadings upon the question of

an arbitration of the controversy between Hoxsie and Mrs.

Nodine and a final settlement of the same by said arbitration.

The defendants were entitled to have the evidence tending to

prove an arbitration considered by the jury and not restricted

by the court in its instruction.

The instruction set out in XIV specification of errors is a

flagrant violation of the rule that the court shall not instruct

upon the facts or assume disputed facts. The court in this

instruction leaves nothing for the jury except to assess the

damages—practically instructing for the plaintiff on the evi-

dence. The defendants by their evidence and pleadings con-

trovert all of the contentions of plaintiff, but the court en-

tirely ignores their defense and takes the case entirely out

of the hands of the jury, leaving them to enter upon a spec-

ulation of how much they should mulct the defendants in

damages only—with only indefinite speculative and uncertain

evidence for their guide.

Muther, with no evidence of participation with Eddy or

knowledge of Eddy's acts, the court solemnly announces must

be punished equally with him without any advice as to the

reason for so doing.

Hoxsie, who the evidence shows was guilty of doing

nothing but what he considered the faithful conformance to

lawful methods to enforce his legal rights, is determined by

the court to be subject to punishment for so doing with no
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evidence to justify such conclusion or tending to show any

combined action with either Eddy or Muther.

The court is authorized to direct a verdict only when all

the inferences that the jury could justifiably draw from the

evidence given on the trial is insufficient to support a verdict

for the party, so that such verdict if returned must be set

aside, or if after the evidence is all in it appears that the

question upon which the case must turn is one of law.

2 Rice on Evidence, p. 679 ct seq.

Anderson County Commissioners v. Beal, 113 U. S.

241.

The instructions requested by the defendants specifications

of errors Nos. XV, XVIII, ought to have been given and their

refusal was error.

The court instructed that the defendants were jointly liable,

thus determinig one of the facts in issue. The defendants

sought to avoid the effect of such action on the part of the

court by leaving the question to the jury, where it belonged,

to be determined. The defendants were not and could not

be jointly liable unless the}' were acting in concert and this

question was one of fact to be determined from the evidence;

the defendants had a right to have this question submitted to

the jury and unless they were satisfied by a preponderance of

the evidence that this fact was established the jury were not

authorized under the law to return a verdict for plaintiff.

The action of the court in refusing to give these instruc-

tions is subject to the same criticism we have made to the
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instructions given already considered, and our contention is

supported by the same authorities.

The instruction requested by defendant, specification of

errors, XVI, XVII, relate to the measure of damages.

There are two kinds or classes of action set out in the

complaint, one for trespass by the defendants jointly in taking

the property, another in trover for the conversion of certain

property.

The trespass is charged to have been made maliciously

by the defendants.

The conversion is not so charged.

The defendants were therefore entitled to the instructions

requested.

In trover the measure of damages is the actual value of

the property at the time of the alleged conversion.

3 Sutherland on Damages, p. 488.

And the measure of damages in trespass where there is

no fraud or violence or malice is the just value of the property.

There is little if any difference in the practical effect of the

measure of damages under either form of action.

The law permits the action of trover for conversion to

avoid the necessity of full proof of the taking. But in either

case the law only permits a recovery by the plaintiff of just
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compensation, which is measured by the value at the time of

conversion.

3 Sutherland on Damages, p. 514.

Murray v Mace, 41 Neb. 60.

These instructions are supported by the evidence and were

intended to guide the jury in arriving at a just verdict should

thev find a conversion, but that the trespass or conversion were

without malice, fraud or violence.

The plaintiffs in error also allege as error the action of

the court in overruling motion for new trial and rendering

judgment upon the verdict.

Under the instructions of the court the verdict was a joint

verdict, therefore if the verdict was erroneous as to either of

the defendants in the action it must be set aside. Whatever

may be the rule as to the right of the jury to return a verdict

against a portion of the defendants and in favor of others,

in this case the court took that right from them and would

permit but one verdict and one form of verdict to be consid-

ered or returned by them.

A thorough examination of the evidence will fail to dis-

close any testimony from which an inference can be drawn

that Muther was in any manner or form connected with Eddy

or Hoxsie either prior to or subsequent to the time of the

alleged trespass or conversion. Nor can there be found any

evidence from which an inference can be drawn that Muther

was actuated by malice, wrong motive or committed any vio-

lence or was guilty of any fraud, or any act bringing him

within the instructions of the court.
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If this court should hold that punitive damages could be

assessed in cases where the conversion was accompanied by

fraud, malice or violence, even then the court must find the

judgment erroneous as to Muther for the reason that the ver-

dict is against all of the evidence and all legitimate inferences

to be drawn therefrom, and that the instructions of the court

are unwarranted as not being based on evidence and contrary

to the evidence.

Where there is no evidence to support the verdict or where

the verdict is against all of the evidence in the case, it will

be set aside.

Missouri Pac. Ry. Co. v. Cassity. 24 Pac. 88.

Hockaway v. Goodwin. 27 Pac. 875.

In this view of the case the judgment would be erroneous

as to Muther, and being a joint judgment, must be set aside

as to all of the defendants. This court is not in a position

to determine how much, under the instructions of the court,

the jury assessed in their verdict against Muther or how much

against Hoxsie or how much against Eddy.

The judgment is an entirety and must be wholly affirmed

or wholly set aside.

1 Black on Judgments. Sec. 211, and cases cited.

Funk, Admr., v. St. Paul City R. Co. (Minn.), 29

L. R. A. 208.
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Gaar v. Milliean, 68 Incl. 208.

A review of the evidence in this case must, it seems to us,

cause this court to feel that the plaintiffs in error are entitled

to have all doubts resolved in their favor in order that com-

plete justice may be done them. They have throughout the

entire controversy dealt entirely fair with the defendant in

error. Hoxsie instead of using force and violence to eject the

defendant in error from the premises occupied by her, as many

another person would have done at a time when there was

no adequate way provided by the laws enacted by congress

for the protection of property rights in northwestern Alaska,

sought his remedy by a submission of the controversy to ad-

justment by the only tribunal having semblance of authority,

which was an authority conferred by the common consent and

approved of the entire community in which they both resided.

The defendant in error accepted this mode of settlement of

their controversy, recognized its authority and impliedly at

least agreed to be bound by it. She now seeks, because of

an adverse decision of that tribunal, to mulct Hoxsie in dam-

ages, taking advantage of the unsettled condition of affairs

in Nome at the time and applying to his acts and the acts of

Eddy and Muther the rules of law applicable to and enforced

in old established states of the Union, where courts exist and

legal remedies are always at hand.

We appeal to this court to carefully consider the numerous
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errors alleged to have been committed by the trial court, be-

lieving they are such as warrant a reversal of the judgment,

and that a new trial of this cause before a fail' anil impartial

judge will result in a judgment which shall do exact justice

between the parties.

Respectfully submitted,

W. T. HUME.

[RA D. ORTON,

JAMES E. FENTON,

CAMPBELL, METSON & CAMPBELL,

Attorneys for Plaintiffs in Error.
















